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dence that justly bears on the broad question whether the county
should equitably be subjected to a portion of the expense.” [Rye
v. County, supra, 268, 269. Tested by this rule, there is evidence
from which the court could find the facts essential to the decree.

Fzception overruled.

All concurred.

Coos, %
May 5, 1908.

Russerrn 4 . ». HowriL 4 o

The builder’s lien created by section 10, chapter 141, Public Statutes, is not
terminated by the death of the owner within ninety days after the labor
is performed.

The heirs of an insolvent decedent are properly made parties defendant in
an. action to enforce a lien for labor performed upon his buildings.

AssuMpsIT, to enforce a mechanic’s lien. The owner of the
premises upon which the labor was performed died insolvent be-
fore this suit was brought. The defendants are his heirs, adminis-
trator, and widow. The plaintiffs moved for judgment, and the
defendants to dismiss; and the questions of law raised by these
motions were transferred without a ruling from the December
terin, 1907, of the supevior court by Chamberlin, J., upon an
agreed statement of facts.

Llerbert 1. Gloss, for the plaintiffs.
Willsasm H. Paine, Tor the defendants.

Youxe, J. The questions discussed and the only ones con-
sidered are (1) whether the owner’s death terminated the plain-
tiffs’ Hen, and (2) whether the heirs were properly made defend-
ants at the time this proceeding was begun.

1. The statute (P. S. ¢. 141, ss. 10, 16) provides in substance
that persons who furnish work as the plaintiffs did shall have a
lien on the property for ninety days after the work is completed.
There is nothing in the statute to suggest that the lien shall be
lost if the owner dies within the ninety days; consequently it
must be held that the owner’s death did not destroy the plaintiffs’
lien. The same construction has been given similar statutes in
other jurisdictions. 27 Cyc. 52.
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2. Real estate vests in the heirs on the death of the owner;
consequently they were the proper defendants when this proceed-
ing was begun. As the land is needed to pay debts, it was proper,
after the appointment of the administrator, to cite him in to de-
fend ; but on the agreed facts, neither he nor the heirs can make
any defence to this action which the owner could not make if liv-
ing. There must be, therefore, a verdict for the plaintiffs accord-
ing to the agreement of the parties; for in so far as the widow is
concerned, she stands just as she would if the lien had been fore-
closed in her husband’s lifetime.

Case discharged.

-All concurred.

Belknap, %
June 2, 1908.

WyarT ». STATE BOoARD OF EQUALIZATION.

The tax upon savings bank deposite is a property taxz, and is rightfully
included by the state board of equalization in computing the average rate
of taxation on property throughout the state, as a basis for the assessment
of the taxes of railroad corporations.

PrerrTIiOoN for certiorari, to which the defendants demurred.
Transferred from the November term, 1907, of the superior court
by Stone, J., without a ruling.

Shannon & Tilton and James W. Remick, for the plaintiff.
Fdwin G. Hastman, attorney-general, for the state.
William B. Fellows and John M. Mitchell, for the defendants.

John R. Bastman, pro se.

Parsons, C. J. The question in controversy is the meaning of
the statute which provides that « every railroad corporation in this
state, not exempted from taxation, shall pay to the state an annual
tax upon the actual value of its road, rolling stock, and equipments
on the first day of April of each year, at a rate as nearly equal as
may be to the average rate of taxation at that time upon other
property throughout the state.” P. S, c. 64,s. 1. Similar lan-
guage is used in the sections governing the taxation of telegraph




