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Marshall, 11 N. H. 88; Yelverton v. Conant, 18 N. H. 123 ; Smith
v. Insurance Co., 22 N. H. 21; Rogers v. Odell, 39 N. H. 452;
Moore v. Casualty Co., T4 N. H. 47; Stevens v. Stevens, 1 Met.
2795 Cordier v. Cordier, 26 How. Pr. 187; Simpson v. Simpson,
(Cal.) 41 Pac. Rep. 804 ; 1 Cyc. 34, 85, 36.

Frception overruled.

All concurred.

Belknap, g
June 2, 1908.

WricHT ». PEMIGEWASSET Pownr Co.

A proceeding for the assessment of damages under the flowage act is brought
for the purpose of ascertaining the value of the rights sought to be acquired;
and interest upon the sum awarded the landowner is to be computed. from
the time his land was flowed.

The provision that fiffy per cent shall be added to the verdict of the jury in a
proceeding for the assessment of damages under the flowage act is not
repealed by section 2, chapter 50, Laws 1893.

That the periodical recession of water from land taken for flowage ocoasions
disagreeable odors near the dwelling-house of the landowner is a fact which
may be considered in the assessment of his damages.

PeriTIoN, for assessment of damages under the flowage act.
Transferred from the March term, 1907, of the superior court by
Stone, J.

The plaintiff owns a farm bordering on the Pemigewasset river,
which the defendants overflowed by means of a dam built in 1902
and 1908 on their land further down the stream. They made no
settlement with the plaintiff, and in March, 1905, she brought an
action at law for damages. In August, 1907, this petition was
filed by agreement of parties as an amendment to the original
action. It was then agreed that the defendants’ dam was a public
benefit, and they joined with her in requesting the court to ascer-
tain the value of the easement they wished to acquire. It was
also agreed that the court should adjust the question of interest.
The plaintiff was permitted to show that the flowing of her land
caused disagreeable odors whenever the water receded.

The jury having returned a vexdict for the plaintiff, the court
added fifty per cent thereto and interest from February 7, 1903.
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The defendants excepted (1)to the addition of interest, (2) to the
addition of fifty per cent to the verdict, and (8) to the admission
of evidence as to disagreeable odors.

Streeter ¢ Hollis, for the plaintiff.
Sargent § Niles, for the defendants.

Youna, 4. 1. The question raised by the defendants’ first
exception is whether it was permissible in any view of the facts to
compute interest on the verdict from February 7, 1908, that being
the date upon which the defendants flowed the plaintiff’s land. In
answering this question it will be necessary to consider the nature
of this proceeding. Two views have been presented : one that it
is an action to assess the damages the plaintiff has sustained be-
cause of the defendants’ illegal acts, and the other that it is to
ascertain the value of the flowage rights the defendants wish to ac-
quire in the plaintiff’s land. It is manifest that the latter view is the
correct one, for otherwise it would not be an answer for the defend-
ants to disclaim an intention of acquiring any rights in the land.
It is well settled that a petition of this nature will be dismissed
where a millowner files a disclaimer, and that the landowner will
thereupon be remitted to an action at law to recover the damages
he has sustained by reason of the millowner’s acts in flowing his
land. Gordon v. Paper Co., 72 N. H. 846 ; Jones v. Whittemore,
70 N. H. 284 ; Mitchell v. Hlectric Co., 70 N. H. 569, 572; Chap-
man v. Company, 67 N. H. 180; Hovey v. Perkins, 63 N. H. 516,
526 ; Town v. Fauwlkner, 56 N. H. 25656; Pollard v. Moore, 51 N. H.
188.

Inasmuch as the purpose of the proceeding is to ascertain the
value of the flowage rights the defendants wish to acquire, and not
to assess the damages the plaintiff has sustained by reason of the
defendants’ illegal acts, it would seem that the question whether
the court erred in computing interest on the verdict from the time
the land was in fact Howed would be solved by ascertaining whether
on that date (February 7, 1903) the defendants knew or should
have known that their dam would overflow the plaintiff’s land,
and intended to acquire flowage rights by condemnation proceed-
ings. If they did, it was their duty to then pay her for the rights
they wished to acquire. For their failure to do so, interest should
be added from that date; for interest is given as damages for the
unlawful detention of money. Chauncy v. Yeaton, 1 N. H. 151,
158 ; Felton v. Fuller, 35 N. H. 226, 229 ; Adams v. Blodgett, 4T
N. H. 219; Thompson v. Railroad, 58 N. H. 524 ; Snow v. Perkins,
60 N. H. 493.
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The plaintiff’s land is on the Pemigewasset river above the
defendants’ dam and is flowed thereby. The defendants knew or
ought to have known that, as a direct consequence of their acts,
her land would be flowed to the extent that it was below the level
of the water as raised by the dam. If the dam was a public ben-
efit, and the defendants intended to condemn the land when the
dam was built and the land was flowed, they acquired the right to
take it under the statute. Lebanon v. Oleott, 1 N. H. 8339 ; Ash
v. Cummings, 50 N. H. 691, 622. The right attached when the
dam was built with such an intention (P. S., ¢. 142, 5. 19), and
their duty to compensate the plaintiff arose when their desired
rights were determined or located by actually lowing the land.
P. S, e 142,518, As the defendants did not settle with the
plaintiff at that time or within thirty days thereafter, or take the
necessary steps to have her land condemned, she could have
brought an action at law against them to recover the damages she
sustained (f2oberts v. Company, 78 N. H. 121), or have maintained
a proceeding under the flowage act in case the defendants joined
with her in asking the court to ascertain the value of the rights

" they wished to acquire. By joining with her in the proceeding
and making such a request, they acknowledged their intention to
acquire rights of flowage by condemmnation proceedings, and fur-
nished evidence from which it could be found that they enter-
‘tained such an intention at the time the flowing was begun.
Under these circumstances, the court was justified in computing
interest on the verdict fromn the time the plaintiff’s land was
flowed.

2. The question whether section 2, chapter 50, Laws 1893,
repeals the provisions of chapter 142, Public Statutes, relative to
adding ﬁity per cent to the value of the easement which a mill-
owner acquires when land is flowed under the provisions of the
latter chapter, was considered in Coneord ete. Co. v. Clough, 69
N. H. 609, and the following opinion by Wallace, J., was
announced: «The Public Statutes (e 142, ss. 14-17) provide
that apon a petition for the assessment of damages under the flow-
age law the damages will be assessed by the jury if either party so
elects, otherwise by a committee of three disinterested persons, and
that judgment will be rendered upon the report of the committee
or verdicet of the jury, with fifty per cent added. Section 1, chap-
ter 50, Laws 1898, provides that the committee or the jury, in
estimating the damage done under the flowage law, ¢shall take
into consideration any damage done to other land of the party
flowed, as well as the damage occasioned to the land actually
occupied, and the court shall render judgment upon the sum
veturned as the verdict of the jury’ Section 2 repeals so much
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of chapter 142 of the Public Statutes as is inconsistent with this
act. The purpose of the act of 1898 was to make it certain that
indirect damage occasioned to other land of the party flowed, not
actually covered by water, as well as damage occasioned to land
actually occupied, should be included in the assessment of dam-
ages for flowage under chapter 142 of the Public Statutes. There
_is no evidence of any intention on the part of the legislature to
repeal the provision of the law for adding fifty per cent to the
damages assessed. If there had been any such intention, it would
have been expressed. There is nothing inconsistent with the pur-
pose of the amendment to provide for the assessment of indirect
damages, nor with the language employed to express that purpose,
and the provisions of chapter 142, Public Statutes, that the dam-
ages when assessed should be increased fifty per cent.”

The Clough case was finally disposed of on another ground,
and there is nothing in the record to show why this part of the
opinion was not reported. But whatever the reason may have
been, it is clear, when the purpose of chapter 50, Laws 18983, is
considered, that the legislature did not intend by section 2 of that
act to repeal section 17, chapter 142, Public Statutes, adding fifty
per cent to the verdict. The manifest purpose of section 1 of the
act of 1898 is to make it certain that the landowner shall recover
all the damages he sustains, both direct and indirect; and all that
section 2 repeals is so much of chapter 142, Public Statutes, as is
inconsistent with this purpose. It cannot be found, therefore, that
the provision of chapter 142 adding fifty per cent to the verdict is
repealed by section 2 of the act of 1898, unless it is inconsistent
with an intent to enable landowners whose land is overflowed to
recover all the damages they sustain by reason thereof.

It is clear that the fifty per cent provision of chapter 142, Pub-
lic Statutes, instead of being in conflict with section 1, chapter 50,
Laws 1898, tends to promote the purpose of that chapter, and
that the intent of both is to make it certain that those whose
lands are taken under the provisions of the flowage act shall
recover all the damages they sustain because of such taking. The
act of 1898 repeals those provisions of the earlier statute, and
those only, which are inconsistent with the legislative intent that
parties whose lands are taken under the flowage act shall receive
full compensation for all the loss they sustain, whether the flow-
ing is the direct or the indirvect cause of the damage.

8. The measure of the plaintiff’s damages is the difference
between the value of her farm after the defendants had flowed it
and what it would have been worth on that date if their dam had
not been built. It was competent, therefore, for the jury to con-
sider all the consequences which would probably result from flow-
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ing the plaintiff’s land, if the defendants used ordinary care to do
no unnecessary damage which would have any tendency to reduce
the valuc of the farm. One of the probable consequences of flow-
ing the land was that the vegetable matter in the soil would decay
and produce disagreeable odors whenever the water receded. The
land was near the plaintiff’s dwelling-house, and it is common
knowledge that such odors would make the house less desirable
for human habitation, and consequently less valuable. The odor,
therefore, was something the jury should consider in ascertaining
the value of the flowage rights the defendants wished to acquire.

Frceptions overruled.

WaArLker and Brxamay, JJ., dissented on the second question :
the others concurred.

Carroll,
June 2, 1908. %

PrriTioNn oF SXOWw.
Gissox ¢ «., Fir'rs, v. BosroN & a.

Where an attorney for the contestants of a will takes minutes of the testi-
mony of the witnesses to the instrument upon a proceeding for its probate,
his possession of the writing is that of his clients.

An attorney who gives a deposition cannot be compelled to produce papers of

- his client in his posession, if the client would be excused from producing
them under section 14, chapter 224, Public Statutes.

The dismissal of a bill for discovery by the superior court is not reversed upomn
exception unless it 8o conclusively appears that justice requires the grant-
ing of the relief prayed for as to warrant setting aside the confrary finding
involved in the decree.

Prrrrion for Aabeas corpus, and BILL 1Ny EqQuiry for discovery.
Facts found by the court. Transferred from the June term, 1907,
of the superior court by Chamberlin, J.

Snow, the petitioner in the Aabeas corpus proceeding and one of
the defendants in the second action, is an attorney, and was em-
ployed by the other defendants to contest the will of William
Randall. When the will was proved in solemn form, Snow had
his stenographer take the testimony of the witnesses to the will.
The plaintiffs’ counsel took no minutes of the testimony, thinking




