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Wright Pemigewassetv. Power Co.

proceeding damagesA for flowage broughtthe assessment of under the act is
purpose ascertaining rightsof soughtfor the the value of acquired;the to be

upon sum computedand the theinterest awarded landowner is to be from
the his landtime was flowed.

perprovision fiftyThe that cent beshall added to the of juryverdict the in a
proceeding damages flowagefor the assessment of under the act is not

by 2, chapter 50,repealed section Laws 1893.
periodical flowageThat the recession of fromwater land taken for occasions

dwelling-housedisagreeable odors thenear of the is alandowner whichfac.t
may damages.considered in the ofbe assessment his

Petition, for assessment of under thedamages act.flowage
term, 1907,fromTransferred the March of the courtsuperior by

Stone, J.
a farmThe owns the river,onplaintiff bordering Pemigewasset

which the defendants overflowed of ameans dam built inby 1902
and 1903 on their land further down stream.the noThey made

March,with 1905,settlement the and inplaintiff, she anbrought
1907,action law forat Indamages. thisAugust, petition was

filed of ailas amendment theby agreement parties to original
action. It was then that the damagreed defendants’ was a public
benefit, with inand herthey thejoined court torequesting ascer-
tain the of the easementvalue wished tothey It wasacquire.
also that courtthe should the ofagreed adjust question interest.
The was showto that theplaintiff permitted of her landflowing
caused odors whenever the waterdisagreeable receded.

The returned a verdict for thejury having theplaintiff, court
7,added cent thereto and fromfifty per interest 1903.February
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interest,addition toThe defendants the of theexcepted (l)'to (2)
verdict,addition to the and to theof cent admissionfifty per (3)

of as to odors.evidence disagreeable

Hollis,Streeter thefor plaintiff.§•

Niles, for the defendants.Sargent $

Young, raised1. The the defendants’ firstquestion byJ.
init was view of the factsanywhether topermissibleisexception

1903,7,on the verdict from thatFebruaryinterest beingcompute
defendants flowed land. Inthe the plaintiff’swhichthe date upon

it will be to consider the naturenecessarythis questionanswering
: one thatTwo views have been itpresentedof this proceeding.

the the sustainedassess has be­damages plaintifftois an action
acts, and other thatthe it is todefendants’ illegalof thecause

theof the defendants wish tovalue ac­flowage rightstheascertain
thatland. It is manifest the latter view is thein the plaintiff’squire

itone, would not be answer for the defend­for otherwise ancorrect
of in the land.an intention acquiring any rightsto disclaimants

of this nature will bethat a dismissedpetitionIt is well settled
disclaimer, and thata the landowner willa millowner fileswhere
an at law to theremitted to action recover damagesbethereupon

millowner’s acts inreason of the liisby flowinghe has sustained
;Co., Whittemore,H. 346­ Jones72 N. v.v.land. PaperGordon

Co., 569,N.284; 572;H.v. Electric 70H. Mitchell70 N. Chap­
180; v. Perkins, 516,N.H. 63 H.67 N. Hoveyman v. Company,

Faulkner, 255; Moore,H. v. N.56 N. Pollard 51 H.526; v.Town
188.

the isas of to ascertain thethe purpose proceedingInasmuch
wish tothe defendants and notrights acquire,value of the flowage

has sustained reason ofbythe theplaintifftheto assess damages
acts, it seem that the questionwould whetherdefendants’ illegal

onin interest the verdict from the timethe court erred computing
in would be solved whetherbywas fact flowed ascertaininglandthe

7, the knew ordefendants shoulddatethat (February 1908)on
land,dam would overflow the plaintiff’sthat theirknownhave

to condemnationbyacquire flowage rights proceed­and intended
did, herit their to then for theIf was duty pay rightstheyings.

so,failure toFor their do interest shouldto acquire.wishedthey
date; as for thethat for interest is damagesfrom givenbe added

151,Yeaton,1 N. H.of v.money. Chauncydetentionunlawful
226, 229;Fuller, N. H. Adamsv. 35 v. 47158; Blodgett,Felton

524;; Railroad, Perkins,N.58 H. Snowv.v.N. 219­H. Thompson
H. 493.60 N.
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river above theland is on the PemigewassetThe plaintiff’s
orThe defendants knewdam and is flowed thereby.defendants’

acts,that, of theira directto have known as consequenceought
to that it was below the levelland would flowed the extenther be

If adam. the dam was ben­publicthe water as raised thebyof
efit, the land thethe to condemn whenand defendants intended

flowed, toland thedam was built and the was they acquired right
339;Olcott,1 N. H. Ashunder v.take it the statute. Lebanon

591,H. The when thev. 50 N. 622. attachedCummings, right
142,S., andintention e. s.dam was built with such an (P. 19),

to arose when their desiredtheir theduty compensate plaintiff
or the land.were determined located by actually flowingrights

142,S., c. 13. As did not settle with theP. s. the defendants
thereafter,or or take thedaysat that time within thirtyplaintiff

condemned,have land she could haveto hernecessary steps
to thean at law them recover sheaction damagesbrought against

N. H. have(Roberts v. or maintained121),sustained 73Company,
inunder the act case the defendantsa proceeding joinedflowage

in ofwith her the court to ascertain the value the rightsasking
with in thewished herthey to acquire. proceedingBy joining

a their toand such intentionmaking request, they acknowledged
and fur­of condemnationacquire rights flowage by proceedings,

thatnished evidence from which it could be enter­found they
'tained such an intention at the time the wasflowing begun.

circumstances, inUnder these courtthe was computingjustified
frominterest on the verdict the time the land wasplaintiff’s

flowed.
2, 50, 1893,2. The whether section Lawsquestion chapter

Statutes,142,ofthe Public relative toprovisions chapterrepeals
to the value of the a mill-cent easement whichfifty peradding

when land flowed the theowner is under ofacquires provisions
considered in Concordetc. Co. v. 69latter waschapter, Clough,

609, J.,Wallace,H. and the wasN. opinion byfollowing
“ 142,The Public ss.announced: Statutes (c. provide17)14—

a for the of underthat assessment the flow-upon petition damages
will iflaw the be assessed the soeitherdamages by jury partyage

elects, aotherwise committee of three disinterested andpersons,by
will be rendered the of thethat committeeuponjudgment report

1,of withor verdict the cent added. Sectionjury, fifty per chap-
50, 1893,Laws or inter that the committee theprovides jury,

law,the under thedone ‘shall takeestimating damage flowage
done to landinto consideration other ofany thedamage party

flowed, as well as the occasioned to the land actuallydamage
and courtthe shall the sumoccupied, judgment uponrender

2as the verdict ofreturned the Section so muchjury.’ repeals
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of 142 of the Public Statutes as is inconsistent withchapter this
act. The of 1893 itof the act was to make certain thatpurpose

flowed,indirect occasioned to other land of the notdamage party
water,covered well asas occasioned toactually landby damage

inshould included thebe assessment of dam-actually occupied,
142 offor under the Public Statutes. Thereages flowage chapter

is no theevidence of intention on of theany part tolegislature
the lawof the for centrepeal to theprovision adding fifty per

intention,Ifassessed. there had been such it woulddamages any
have been There is withinconsistent theexpressed. nothing pur-

of the amendment to for the assessment ofpose provide indirect
withnor the to thatdamages, employed expresslanguage purpose,

142, Statutes,and the of Public that the dam-provisions chapter
when assessed should increasedbe cent.”ages fifty per

The case was of on anotherClough finally disposed ground,
and there is in the record to show this of thenothing why part

was not But whatever the reasonopinion may havereported.
been, clear, 50, 1893,it is when the of Lawspurpose chapter is
considered, that the did not intend 2section of thatlegislature by

17, 142, Statutes,act to section Publicrepeal chapter fiftyadding
cent to the verdict. The manifest of section 1per of thepurpose
ofact 1893 is to make it certain that the landowner shall recover

sustains, indirect;all the he both direct and and all thatdamages
142, Statutes,section 2 is so much of Public as isrepeals chapter

found, therefore,inconsistent with this It cannot be thatpurpose.
the 142of centprovision chapter to the verdict isadding fifty per

1893,2section of the act of itrepealed unless is inconsistentby
with an intent to enable landowners whose land is overflowed to

allrecover the sustain reason thereof.they bydamages
It is that 142,clear the cent of Pub-fifty per provision chapter
Statutes, 1, 50,lic ininstead of conflict with sectionbeing chapter

1893,Laws tends to the of that andpromote purpose chapter,
that the intent of both to itis make certain that those whose
lands are taken under the of the act shallprovisions flowage
recover all the sustain because of such Thedamages they taking.
act statute,of 1893 those of the earlierrepeals andprovisions
those which are withonly, inconsistent the intent thatlegislative

whose lands are taken under the actparties shall receiveflowage
full sustain,for all the loss whethercompensation the flow-they

theis direct or the ofindirect cause theing damage.
3. The measure of the is the differenceplaintiff’s damages

between the value of farmher after the defendants had flowed it
and what it would ifhave been worth on that their dam haddate

therefore,not been built. It was for the to con-competent, jury
sider all the which would result from flow-consequences probably



7Petition oe Snow.N. I-L]

land, to doif the used careordinarydefendantsthe plaintiff’sing
to reducewhich have any tendencywouldno unnecessary damage

flow-farm. of ofof One the probable consequencesthe thevalue
in the wouldmatter soil decaythat thethe land was vegetableing

receded. Theodors whenever the waterand disagreeableproduce
and it is commonthe dwelling-house,was plaintiff’sland near

less desirablewould make the housethat such odorsknowledge
odor,habitation, less Theand valuable.for human consequently

therefore, consider in ascertainingthe shouldwas jurysomething
defendants tothe wished acquire.the of the rightsvalue flowage

overruled.Exceptions

Bingham, JJ., the second question:dissented onandWalker
the concurred.others

Oarroll,
2, 1908.June

Petition Snow.of

a., Ex'rs, v. a.Gibson & Boston &

attorney a takes minutes of testi-an for the contestants of will theWhere
upon probate,proceeding itsmony instrument a forof the to thewitnesses

writingpossession is of Msof the that clients.Ms
produceattorney deposition compelled papers ofgives a beAn who cannot to

• producingposession,in if the excused fromMs client would beMs client
14, 224,chapterunder Public Statutes.them section

discovery superior uponbyThe a for the court not reverseddismissal of bill is
conclusively justiceexception appears requires grant-it so that theunless

findingprayed setting contrarying the as to aside theof relief for warrant
in the decree.involved

Equityhabeas Bill in forPetition for and discovery.corpus,
term, 1907,theFacts found the court. Transferred from Juneby

Chamberlin,of J.the courtsuperior by
Snow, in and ofthe the habeas onepetitioner corpus proceeding

action,the in is an and was em-defendants the second attorney,
the ofthe other defendants to contest will Williamployed by

form, liadRandall. the will was inWhen solemn Snowproved
his take of to the will.the the witnessesstenographer testimony
The took no minutes thecounsel ofplaintiffs’ testimony, thinking


