
7Petition oe Snow.N. I-L]

land, to doif the used careordinarydefendantsthe plaintiff’sing
to reducewhich have any tendencywouldno unnecessary damage

flow-farm. of ofof One the probable consequencesthe thevalue
in the wouldmatter soil decaythat thethe land was vegetableing

receded. Theodors whenever the waterand disagreeableproduce
and it is commonthe dwelling-house,was plaintiff’sland near

less desirablewould make the housethat such odorsknowledge
odor,habitation, less Theand valuable.for human consequently

therefore, consider in ascertainingthe shouldwas jurysomething
defendants tothe wished acquire.the of the rightsvalue flowage

overruled.Exceptions

Bingham, JJ., the second question:dissented onandWalker
the concurred.others

Oarroll,
2, 1908.June
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attorney a takes minutes of testi-an for the contestants of will theWhere
upon probate,proceeding itsmony instrument a forof the to thewitnesses

writingpossession is of Msof the that clients.Ms
produceattorney deposition compelled papers ofgives a beAn who cannot to

• producingposession,in if the excused fromMs client would beMs client
14, 224,chapterunder Public Statutes.them section

discovery superior uponbyThe a for the court not reverseddismissal of bill is
conclusively justiceexception appears requires grant-it so that theunless

findingprayed setting contrarying the as to aside theof relief for warrant
in the decree.involved

Equityhabeas Bill in forPetition for and discovery.corpus,
term, 1907,theFacts found the court. Transferred from Juneby

Chamberlin,of J.the courtsuperior by
Snow, in and ofthe the habeas onepetitioner corpus proceeding

action,the in is an and was em-defendants the second attorney,
the ofthe other defendants to contest will Williamployed by

form, liadRandall. the will was inWhen solemn Snowproved
his take of to the will.the the witnessesstenographer testimony
The took no minutes thecounsel ofplaintiffs’ testimony, thinking
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could a from Snow if one was needed. Somethey procure copy
time after the tried to a butthey Snowhearing procure copy,

to furnish it. thenrefused took his The sum-They deposition.
him amons to of the ofrequired the wit-produce copy testimony

will,to the but tonesses he refused and was committed forcomply
The thethen forcontempt. discov-plaintiffs brought proceeding

defendants,Snow and his andclients thatery, themaking alleging
case could not be for trial thewithout ofplaintiffs’ prepared copy

the in The evidence to thattestimony only sustain alle-question.
ofwas the of one the Thegation testimony attorneys.plaintiffs’

court on habeasSnow and dismissed the bill indischarged corpus
and theequity, plaintiffs excepted.

Wash,andWiles John B.Sargent for the plaintiffs.

Wood,P.Leslie Snowand John G.L. thefor defendants.

Young, J. 1. The toundertook Snow toplaintiffs compel pro-
the aduce as of his and he refused on thecopy part deposition,

clients,that his was the of his andground possession possession
that could benot to it ofthey because sectioncompelled produce
14, 224, Public ItStatutes. is clear that couldchapter notthey
be to in is acompelled the that for itproduce copy way, writing
within the of that If either issection. it or be ad-meaning may

case,inmissible on issue the it within thewould comeany provi-
section;sion that and ifof it is as to issue ininadmissible every

case, itthe is that could bethey not forelementary refus-punished
to it. The of theproduce evidence was theiring copy property,

inand was Snow’s hebecause was theirpossession attorney.
so,this is the toplaintiffs’Since Snow’s onexception discharge

habeas must be ifoverruled his of the wascorpus possession copy
histhe of clients.possession

It is held that if an has ausually attorney topaper belonging
clients,his his 8is their Mass.possession possession (Anonymous,

and that the test to determine whether he can be compelled370),
itto is to whether his clientsinquire be toproduce requiredmight

Ev., however,4 s. Thedo so. 2307. that thisplaintiffsWig. say,
not inrule does obtain tins and on Peti-rely Bradley’sjurisdiction,

tion, 54,N. H. to sustain71 their contention. The thatonly point
14, 224, Statutes,decides is that sectioncase Public willchapter

if,annot of a when aprotect employee corporation deposi-giving
in antion action the one who wasagainst corporation by injured
accident,in an he refuses to disclose the names of hethose knows

contention,The case notwere does sustain thepresent. plaintiffs’
is to that the in-and there show section above cited wasnothing
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an ofrule that attorney’sto the possessiontended modify general
isis Nor thatto his clients theira possession.wilting belonging

wasnow the court. Snowin on beforecase point any question
to state what the witnesses to Randall’snot forcommitted refusing

court, ain but for towill to the probate refusing producetestified
is,that heminutes of theirof testimony;his stenographer’scopy

toin he refusednot to be becausecontempt testifywas adjudged
said, aon that it waswitnesses the privi-as to what the ground

communication, to abut because he refused writingproduceleged
foundedhis Thewhich to clients. argument,plaintiffs’belonged

communication,the that the is not a•on copy privilegedproposition
mark; for cannot bewide of the the reason Snowis therefore

is because it is ato the notcopy privilegedcompelled produce
communication, tohis clients could not be compelledbut because

it.produce
a of this2. It will be to consider whether billnot necessary

can who is a to thenature be maintained one not partyagainst
in aid of it is norwhich brought Eq. 314),proceeding (Adams

the an towhether court can one of to actionthe compel parties
inother to memoranda made hisbythe adversarypermit inspect

trial; if thecase for for it is conceded that courtthepreparing
Snow,canhas that and that the bill be maintainedpower, against

that order the to fur­it does not follow the court must defendants
itthe with If the court has thenish theplaintiffs power,copy.

it it is that that is what shouldshould not exercise unless satisfied
done, a would to thebe or that such course tend promote discovery

Eaton, 493, 496;Eaton 64 H. v.of the truth. N. Reynoldsv.
Co., 376,332, ; Chandler, H.Fibre N H. v. N.71 73336­ Jaques

382; Q.Fenner L. R. 7 B.v. 767.Railway,
so,Since is the of ex-this law raised theby plaintiffs’question

to dismissal the bill in is not whether therethe ofception equity
is evidence to that it would be toany prove equitabletending

inthe defendants to furnish the with thecompel plaintiff's writing
whether is the which can bebut that inferencequestion, only

drawn from the evidence relevant to that issue. One of the plain-
tiffs’ thecounsel testified that he attended the beforehearing pro-

court,bate and that to the willone of the witnessessubscribing
did didremember to notnot testifiedwhich)(he something (he

in alsoremember to Randall’s mental condition. Ttwhat) respect
thatthat the attended the and theyappeared plaintiff’s hearing,

live near all the to the will. did that thewitnesses It not appear
witnesses hostile the or to themwere to plaintiffs giveunwilling
all the the ininformation matterthey possessed dispute,regarding
or that the were not informed of fact testified toevery byplaintiffs
the It it itwitnesses. is clear cannot be said that conclusively
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thisfrom evidence either that the was toappears bill brought
enable to the truththe discover about Randall’s mentalplaintiffs
condition, that itor was for tothe court refuse to com-inequitable

the defendants to furnish the with a ofpel the evi-plaintiffs copy
result,dence. In view of itthis would serve no useful purpose

to theconsider to the that theplaintiffs’ exception ruling copy
could be used asonly impeaching testimony.

overruled.Exception

All concurred.

Hillsborough,
June 1908.2,

v.St. Pierre & a.Foster

party against has,The a judgmentfact that haswhom been rendered without
fault, try issue,right issue, tried,alost the to material and that ifthe will

favor,probably petitiongrantingdecided in hisbe authorizes the of a for
a trial.new

circumstances, opinion justice juryUnder oughtsuch the of the trial that a
ground denying plaintiff’sto find sufficientfor the defendant is not for the

trial,petition properlya canfor if a innew verdict be found his favor.

Petition, for a new trial the action theof between same par-
ties, N. H. 4. term,74 Transferred fromreported Septemberthe.
1907, Eeaslee, J.,of the court to thesuperior by upon exception
denial theof petition.

The was not in fault for the of the evi-plaintiff non-production
dence, inthe want of which vitiated the former verdict his favor.

can and inThis evidence be such it is acasesupplied, likely jury
will find verdict fora the sustainable the law. Itplaintiff upon

to the court that the to find a verdict for theappeared jury ought
defendants; and because of this view of the of the evi-weight
dence, was that doesit found not a furtherrequirejustice hearing,

erroneous,and the was denied. If this view is the motionpetition
should have been granted.

Branch,andHaniblett Branch for theSpring plaintiff.

Burnham, Brown, Warren,Jones for the defendants.


