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thisfrom evidence either that the was toappears bill brought
enable to the truththe discover about Randall’s mentalplaintiffs
condition, that itor was for tothe court refuse to com-inequitable

the defendants to furnish the with a ofpel the evi-plaintiffs copy
result,dence. In view of itthis would serve no useful purpose

to theconsider to the that theplaintiffs’ exception ruling copy
could be used asonly impeaching testimony.

overruled.Exception

All concurred.

Hillsborough,
June 1908.2,

v.St. Pierre & a.Foster

party against has,The a judgmentfact that haswhom been rendered without
fault, try issue,right issue, tried,alost the to material and that ifthe will

favor,probably petitiongrantingdecided in hisbe authorizes the of a for
a trial.new

circumstances, opinion justice juryUnder oughtsuch the of the trial that a
ground denying plaintiff’sto find sufficientfor the defendant is not for the

trial,petition properlya canfor if a innew verdict be found his favor.

Petition, for a new trial the action theof between same par-
ties, N. H. 4. term,74 Transferred fromreported Septemberthe.
1907, Eeaslee, J.,of the court to thesuperior by upon exception
denial theof petition.

The was not in fault for the of the evi-plaintiff non-production
dence, inthe want of which vitiated the former verdict his favor.

can and inThis evidence be such it is acasesupplied, likely jury
will find verdict fora the sustainable the law. Itplaintiff upon

to the court that the to find a verdict for theappeared jury ought
defendants; and because of this view of the of the evi-weight
dence, was that doesit found not a furtherrequirejustice hearing,

erroneous,and the was denied. If this view is the motionpetition
should have been granted.

Branch,andHaniblett Branch for theSpring plaintiff.

Burnham, Brown, Warren,Jones for the defendants.
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the obtainedParsons, plaintiffJ. The verdict which againstC.
andwas aside and a verdict were-set judgmentthe defendants

defendants, nothe that evidence wasuponthe groundordered for
to tofor the estab-provean issue necessary plaintiffoffered upon

Foster, H.N. 4.St. Pierre v. 74liability.lish the defendants’
Itan this issue. isnow for to tryasks opportunityThe plaintiff

not in fault for not evidencewas presentingfound that the plaintiff
trial, a trialand that if isat the former permittedthis issueupon

afind for the verdict sustainablewill plaintiffthe probablyjury
has, fault,without lostThe thatlaw. facts the plaintifftheupon

issue, if the bea and that tried issue maythe to materialright try
a fur-favor,in his authorize a that requiresdecided finding justice

rule, in for a new trialistrial. Such the not onlyther petitions
S., 230,c. but in theand s. analo-after verdict 1),judgment (P.

a a from the decisionwhere to trial uponcases appealtightgous
S., 200,c.faultthe court has been lost withoutof probate (P.

7, where to the trial a traveler’sss. or the of highwayright9),
in toa town been lost like manner failure give-claim has byagainst

S., 8,76,c.P. ss. 9.the notice.necessary
kind be'The which of this shouldupongrounds applications

inforth in citedor denied are set the numerous casesgranted
Dalton, 479,v. 59 N. H. 480. the statutes have-­Bolles None of

Itas trials the merits. hasbeen construed tworequiring upon
sufficient, relief,for for thebeen considered anupon application

show that he a a trial ato to ofpossessed particu­petitioner right
sort; fault; exist­lar that he lost the without and thehas right

tribunal,of which the to whoseence evidence the lightupon
lost, find ofdecision he has in his favor. As saidmight properly

“the for to from a Theleave decision:application appeal probate
is, if areconstruction this of the statute that theregiven provision

issue,at the in faithwhichimportant questions petitioner good
and sustaindesires and intends to some evidence is offered totry,

with­the reason for the the to will beleave appealappeal, granted
Olcott,out the the Holton 58merits of v.controversy.”deciding

598, statute,N. H. 599. to theAs the under which righthighway
to a suf­trial is similar it is said: “Evidencegiven upon grounds,
ficient to authorize the the to thesubmission of caseplaintiff’s jury

‘will sustain the Theof manifestrequisite ques­injustice.’finding
oftions law or fact which the to are notdesiresplaintiff litigate

determined It is suffi­theordinarily upon preliminary petition.
which,ifcient it that there areappears important questions

accident, mistake, misfortune, un­or bethe willthrough plaintiff
able to 71unless the is Owenv.try petition Derry,granted.”

“405, is,H.N. 406. it thatThe rule whenthatgeneral appears
misfortune,had,triala has not been reason of and theby accident



12 St. Pierre v. Foster. [75

will ancourt tire trialfor agive party opportunity without inquir­
into the merits of the That mattering controversy. is to be inves­

before another tribunal.” N. E. Mutual Fire Co.tigated Ins. v.
170, 172;22 N. Wilson, 220,H. Woodworthv. 50 N. H.Company,

223, 224.
case,In the the ofpresent the issue themateriality plaintiff

anseeks to istry established the fact that becauseopportunity by
it was not tried and found for the plaintiff has beenjudgment

theordered for defendants. The inwas not fault for notplaintiff
it, and has satisfied the court the evidencetrying superior by now

will,not that the butonly thatproduced, jury may, they probably
in authorize,find the issue his favor. These facts and a mat­as

ter of the of the It is foundpractice require, petition.granting
had,athat new trial should be unless the fact that hear­the judge

the is theof that the case theing application wholeopinion upon
findto for the defendants authorizes the denial of thejury ought

The essential apetition. point justice requires ques­—what —is
fact, however,determined, fact,totion of be oflike all questions

evidence,Ifevidence. there is or ifupon competent competent
the evidence is not an to thereported, exception presentsfinding

Chandler, 376,no for this court. v. N. H.question 73Jaques
381, if382. But it that there is no evidenceappears competent

it, Ela, 216, 219;to sustain the fails. Ela v. 72 N. H.finding
Levison,v. 66Cox N. H. 167.

motion,It is not thatunderstood this or thereupon petition,
a merits;was trial of the casewhole the but the sameupon being

trial,heard the who at the formerby presided hisjudge opinion
whatof the to do to be based the evi-jury ought appears upon

dence then and now isoffered. As it found thatpresented upon
the the a forevidence could find sustainable theverdictjury

it follows inthat reasonable men so find. If theplaintiff, might
face of this the view of the court the of theas tofinding weight

sustainable,evidence is it thatmust be reasonable men onmight
the whole evidence also find Itfor the defendants. is not proba-

must,theble were understood to be infindings Theyconflict.
therefore, have been rea-intended to that the evidencemean upon
sonable men come to From factdifferent conclusions. thismight
it cannot be inferred that it be thewould toinequitable permit

anto which andplaintiff try he desiresimportant question intends
in faith to and which he has without his fault beengood try, pre-

were,vented from If it a new trial coulda fortrying. petition
be where the that a verdictonly evidence was suchgranted

ofthe would be set aside as theagainst petitioner weightagainst
the evidence. ruleNo such has ever been advanced. What the

him,for, andasks what the statute authorizes to beplaintiff given
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trial, matter inis a an to some anotopportunity litigate dispute,
inAs the court thisdecision of the can-controversy. proceeding

innot settle the there is no thedispute, logic requiring petitioner
the court noto establish a matter has toby proof power adjudi-

cate.
found,the facts the should be WhetherUpon petition granted.

a for a new trial should orunder similar facts couldpetition be
claim,to enable the to maintain anplaintiff iniquitous orgranted

defence,anthe defendant to set unconscionable or whenup sub-
done,has been arestantial notalready questionsjustice presented.

The fact that the of the court as to the of theopinion evi-weight
ofdence on the merits differs from that the is not ajury finding

claim or thatthat the is the orderiniquitous, ofplaintiff’s judg-
isment for the defendants so that it wouldclearly bejust inequi-

table to the case.reopen

sustained: granted.Exception petition

Peaslee, J., did not sit: the others concurred.

Ohesliire,
2, 1908.June

BazeleyKingsbury Ex’rs,a., v. a.& &

-will,any provision pecuniary legaciesin ordinarilyabsence of theIn. the are
year testator,payable aat the end of from the death of the without inter-

; paid, they perif then bear expi-est and not interest at six cent after the
year.ration of the

will, payin a that the executor shallA direction from the estate inheritance
individuals,upon legacies legatees maybo sotaxes due that the be bene-

legacies, apply legacy per-full amount of their does notfited to the to a to
purposes.of a fund fornamed as trustees charitablesons

compelled pay imposed byail executor is to inheritance taxesWhere the law
possession property situate,inanother state order to obtainof of there the

paid legaciesprotois not be deducted rata from expresslyamount so not
burden,exempted from such a unless such an byintention is disclosed

the will.

Equity,in the executors of the willBill of Juliaby Beatrice
a willfor construction of the and adviceThayer, as to theasking

Transferred term, 1907,the executors. from theof Octoberduty
Chamberlin,J.the court Thebyof superior questions submitted

in theare stated opinion.


