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trial, matter inis a an to some anotopportunity litigate dispute,
inAs the court thisdecision of the can-controversy. proceeding

innot settle the there is no thedispute, logic requiring petitioner
the court noto establish a matter has toby proof power adjudi-

cate.
found,the facts the should be WhetherUpon petition granted.

a for a new trial should orunder similar facts couldpetition be
claim,to enable the to maintain anplaintiff iniquitous orgranted

defence,anthe defendant to set unconscionable or whenup sub-
done,has been arestantial notalready questionsjustice presented.

The fact that the of the court as to the of theopinion evi-weight
ofdence on the merits differs from that the is not ajury finding

claim or thatthat the is the orderiniquitous, ofplaintiff’s judg-
isment for the defendants so that it wouldclearly bejust inequi-

table to the case.reopen

sustained: granted.Exception petition

Peaslee, J., did not sit: the others concurred.

Ohesliire,
2, 1908.June
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-will,any provision pecuniary legaciesin ordinarilyabsence of theIn. the are
year testator,payable aat the end of from the death of the without inter-

; paid, they perif then bear expi-est and not interest at six cent after the
year.ration of the

will, payin a that the executor shallA direction from the estate inheritance
individuals,upon legacies legatees maybo sotaxes due that the be bene-

legacies, apply legacy per-full amount of their does notfited to the to a to
purposes.of a fund fornamed as trustees charitablesons

compelled pay imposed byail executor is to inheritance taxesWhere the law
possession property situate,inanother state order to obtainof of there the

paid legaciesprotois not be deducted rata from expresslyamount so not
burden,exempted from such a unless such an byintention is disclosed

the will.

Equity,in the executors of the willBill of Juliaby Beatrice
a willfor construction of the and adviceThayer, as to theasking

Transferred term, 1907,the executors. from theof Octoberduty
Chamberlin,J.the court Thebyof superior questions submitted

in theare stated opinion.
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“The of willseventh clause the is as follows: In ofmemory
Ball,sister, Jennie I niece,andmy Evelyn togive bequeath my

and to Brookline,Mrs. Louis Derr ofChapin Bazeley,Margaret
Massachusetts, of dollars,the sum one hundred thousand to be

them,them or the successors,used survivor of or their for theby
of and a summer home forpurpose establishing maintaining poor

-mothers, alone,■childrenand their or for children orpoor for work-
as in their be bestmay calculated toing girls, judgment promote

children, mothers,the welfare of such or working girls.”
“of willThe clause the is as Ifollows: theeighty-second give

directions to Inexecutors: casemy estate shouldfollowing my
insufficient for the allof theprove payment pecuniary legacies

and Iherein direct them to estatebequests given, firstapply my
in full relations,to the of the to sec-payment legacies given my

individuals,to the of theond to other andpayment legacies given
third to the of and devises to institutions andpayment legacies

in such as the residue ratacorporations proportions divided pro
for, andshall suffice this direction is to as well to all thoseapply

trust,in it wish that individuals shouldlegacies given being my
be and that all institutions andfully paid namedcorporations

rataherein should be from estate in case of an insuf-paid pro my
And I direct that executorsficiency. my frompay myfurther

estate and all inheritance and succession taxes that becomeany may
individuals,due this will toany so thatupon legacies given by

said fullbe benefited to the amount of theirlegatees may respec-
tive legacies.”

Derr, in will,Mrs. Louis named the seventh clause of the
act, and D.declined to Richard Ware was in herduly appointed

willOther clauses of the contain andplace. pecuniary specific
to their inindividuals for benefit and trust for certaingifts per-
named, testatrix,sons some of whom were related to the and to

orvarious institutions for charitablecorporations purposes.

H. for theCharles Mersey, plaintiffs.

J). se,Richard andWare for(of- Massachusetts), pro Margaret
Chapin Bazeley.

Allen,John M. for the town of Winchester.

Benton,Cain thefor Keene Humane Society.

Parsons, TheC. J. submitted are: From whatquestions (1)
time and at what rate is interest thepayable upon pecuniary lega-

?cies the will Whether inheritance or succes-by anygiven (2)
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made the seventhtaxes the clausebequest bypayable uponsion
?the estate thewill are a orof the charge against legacy (3)

other statessuch taxes shouldupon byWhether imposed property
administration,an of or deducted rataasbe charged expense pro
such notall as to which taxes are thefrom legacies, expressly by

?the estatewill uponcharged
in of in the will asthe absence to theany provisionOrdinarily,

atare the end ofof thelegacies payabletime payment, pecuniary
testator, interest; ifof the without butfrom the death notyear

after the ofbear interest thethen paid, they expiration year.
391,Woodward, 393;H.v. 41 N. Rice v. 56 N. H.Loring Society,

377,N. H.191; Tilton v. 60 384.Society, groundsUpon appar­
to all the court ruled that inter­satisfactory parties, superiorently

in the shouldthe contained seventh clause beest on limitedgift
securities. No wasthe income on certain takento toexception

and no was forthis transferred consideration. Itruling, question
found that the areis not affected inremaining pecuniary legacies

facts, or athe same like situation to thatany by whichway by
to considered sufficient to thebe authorize as toappears ruling

No other reason forthis them fromlegacy. appearing excluding
rule, isthe interest them after thepayableordinary upon expira­

death,of one testator’s S.,tion after the at the rate. P.year legal
203, 1.c. s.

succession aWhether inheritance or taxes‘ are charge against
estate, fromor are to deductedthe be the several is alegacies,

the willof intention which makes clear as to allquestion legacies
individualsto the sentence of theby concluding eighty-second

: “And I direct thatclause further executors frommy pay my
and all inheritance andestate succession taxesany that may

due individuals,become this will toupon any givenlegacies by
saidso that be benefited to fullthe amountlegatees may of their

This has no reference to therespective legacies.” language legacy
the clause toseventhby Margaret andgiven Chapin Mrs.Bazeley

I)err,Louis for the of andpurpose establishing amaintaining
mothers,andsummer home for children their forpoor it was not

testatrix’s intent thethe that individuals named as trustees to
administer the fund thisbequeathed by should belegacy benefited

fund;of theany part the reasonby consequently given for the
of individuals,the tax touponpayment legacy gifts that the

“ be benefited to the full ofamount theirmaylegatees respective
sense,can Inhave no a all thelegacies,” application. forgifts

forcharitable are the benefit ofpurposes individuals;gifts but
“are for the of ansuch benefit indefinite numbergifts of persons,”

not forand individuals. Such are notparticular gifts togifts the
individuals, but to Thethe class. trustees named in the seventh
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the becausewithin the ofare not language eighty-second,clause
whoseig The individuals for bene-for their benefit.the notgift

excluded, because the is not forare alsois made giftfit the gift
individuals, afor class.but

or inheritance taxeswhether successionquestion,The remaining
forto of thein possession propertyanother jurisdiction getpaid

of domicileof the state the testator’sthe courtsbyadministration
administration, oras ofexpensesthe estateaare charge against

dif­is one ofrata from the various greaterlegacies,deductible pro
is citedan new No casequestion.to be entirelyIt seemsficulty.

inhas been found whichNoneit has been considered.in which
that,raised, it is understoodhas been thoughthe questionprecise

court inof the questionsthe consideringin reliance languageupon
sqchin New York that taxesit ruledanalogous,or lessmore is

and in thatMassachusettsfrom thebe deducted legacy,are to
Estate, 77;N. Y.137In renot be. Hoopershouldthey Swift’s

7,190; Tax 8.& Mass.Shaw, Succ.176 Mass. Leg. (1906)v.
for the testatrix to provideit competentBut since was perfectly
treated, mustbe the questionshouldhow these chargeswillby

the its situ­nature ofThe property,intention. varyingbe one of
andoration, of the specific otherwise),the character gift (whether

ofthe ascertainmentuponmatters competentevidentiaryother
intention, fromdifferent conclusionsmay justifythe expressed

nature the noFrom the of question,identical language.almost
all cases.which will solvelaid downcan berule

throughdistributedtax propertyinheritance imposed uponThe
not athe and isdeducted fromstate is legacy,of thisthe courts

1905, 40, Ae. s. 5.Lawsadministration.ofof the expensespart
in lawwill view themade histo have havingistestator presumed

345, 350;Carter, v.N. H. Harrisv. 74Mannhis domicile.of
Hence, no339, a testator who makes pro-345.N. H.74Ingalls,

estate must havetaxes from hisof suchfor the paymentvision
of histhebyto be received subjectactual benefittheintended

will isnamed in his as hethan summuch less theto be asbounty
in executetake for itselfthe state wouldhave knowntopresumed

In aof hiswish for the transmission property.his expresseding
state,in thealocated foreignpropertypersonalof specificgift

transfer of thethe of thesuch state as pricebyamount demanded
of thethe legacy,—be a subjectnaturally charge againsttitle may

the law ofwithfamiliaritythe-testator’s presumedbecause ofnot
located, underis but becausehiswhere propertythe jurisdiction

title.will the entiretransferthe to byhe has not powerthat law
the will is effectuatedthe words offromintention apparentThe

title the testatorof all of thethe transferbe bynear as mayas
thewith duty.title chargedof transmittingwas capable —the
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the state ofdistribution is effected the domicilethe byWhether
of the law thelocus the of distributionof the property,thatox by

Carter, H. 845,Mann v. 74 N.of the domicile.of the statethatis
that unless otherwiseA349, requirement,statutory pro-351.

death duties should be treated as ex-the will foreignvided by
administration, would as for theirefficientlyprovide pay-ofpenses

an thethe estate as direction of will.of general expressoutment
state, that in thea statute of this distributionprovidingSimilarly,

a the same effect shouldof decedent here beestate givenof the
aof state inheritance orlaws successionforeign imposingto the

the asof decedent found therein would bepropertytaxes upon
madeif distribution were under the laws ofthe the stategiven

tax, would also thethe determine In thequestion. ab-imposing
thestatutory on theprovisions seems tosubject,sence of question

force, if can inbe the law theany,: distri-givenbe What foreign
New Thisunder law? must be theHampshire sole ques-bution

can will,there be drawn from the terms of theunlesstion expressly
evidence sufficient to a conclusion as tojustifyor implication,by

intention.the testator’s
amount,of a of a certain thepecuniaryIn a legacy apparentgift

benefitis to the fullto the amount named.intention Iflegatee
beis to administered the law of asuch will by jurisdiction imposing
tax, or none the toinheritance class which theuponno be-legatee

to fullthe transmit the amount to suchpurpose wouldlegateelongs,
the will is read inwhen the of lawclear the whichitseem islight by

effect. The intended,conclusion that a less sum wasto be be-given
time ofthe the testator’s death some of hiscause at portion prop-

to be within a a taxhappened jurisdictionerty imposing upon
transfer, seems strained andsuch a The soleillogical. ground

the collection of taxsuch the ofwhich state the locusby ofupon
when different of domicile,from that thethe testator’sproperty,

is the jurisdictioncan sustained over the whichbe isproperty
Carter,its situs. 507;Gardiner v. 74 N. H.by Callahangiven

595,171 Mass. 597. To holdWoodbridge,v. that the effect of
islaw to reduce the willthe theforeign legacy construedgiven by

with lawthe of thein accordance testator’s domicile is to permit
law to the aregulatethe offoreign testamentary citizencapacity

But thestate. lawof this cannot extend theforeign beyond juris-
Ifcreated it.which the indiction rights controversy depend upon

law, those arethe determined inrights accordance withforeign
MacDonald v.that law. 71 N. H. 448.Railway, But when the

law,involved not thedepends, butupon thatright foreign upon
forum, the lawthe is andof immaterialforeign incompetent upon

“at Itissue. isthe obvious that the noquestion state has juris-
a ofover successionrightdiction which accrues under the law of

VOL. lxxv. 2
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That instate. is which this state has noforeign somethingthe
Bronson,and with which it notis concerned.” In re 150interest

1, 8.Y.N.
tax theAs the over thedepends upon jurisdictionforeign prop-

ais not sustainable as ofand the exercise of testa-regulationerty
state,citizen of anotherthe it -that theby followsmentary power

thea particularis and notmerely upontax charge property upon
will.the That theby statelegacies given foreign maypecuniary

it,the madethe amount of orimposition determinebyregulate
it will at all theanymake character of thebywhether legacies

will, immaterial.the is over theHaving jurisdictionbygiven
it state tois for such alone determine what basisuponproperty,

inWhile effect ato willit will exact payment. giving foreign
domicile,law thethe of testator’s itare hasbycourts governed

in the administration of anthat estate the courtsbeen heldnever
domicile would be oftestator’s the law thegoverned bytheof

The estate within the control of thesitus of personal property.
theto administered to law of the state.is be accordingcourt
all that wasto be administered embracesThe originallyproperty

state, which the executor has been able findor to else-thewithin
theWhatever sumsand here. executor bemaywhere bring

withinto the the stateto pay bring property merelyobliged
ofwithin the control the court.the amountreduce

found, in absence of acan be the direction eitherNo ground
will, for ratain the a distributionor implied pro amongexpress

of the sums as death duties.legacies paidthe foreignall pecuniary
ina be madesome some statescharge mayof legaciesaccountOn

aA deduction from on account ofin others. alegacyand not
in woulda not bejurisdictionon others particularimposedtax

Theof reason. method whichonlybasis couldby anysupported
of thethe division into aslegacieswould be manyfollowedbe

all themade the laws of states in whichwere by propertyasclasses
the ratafound, a of sums eachpaidand division pro amongwas
be an administration of thewould estateThis plainlyclass.

here, cannot,no andhave force whichto laws whichaccording
course,for suchof authorityabsence properlylegislativein the

hand,in ifhave are readyThe executors totheyfollowed.be
will, theThe construed law ofsettle, thisbymuch property.so

shall be made. factthe distribution The thatstate, directs .how
had,than would have for thetheyless excepthaveexecutorsthe

were toto which tothey obliged goof getjurisdictionsdemands
distribution,it for cannot alterhere theand bringthe property

Inthe of the will. the absenceor terms ofthe stateoflaw
can bea direction from theimpliedfrom which contraryevidence

statesother before thepermittingdeductedwill, byamountsthe
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transfer of within their limits to the executor forproperty dis­
Shaw,tribution here 205,v. 173 Mass. is not(Greves 209)

within this state for distribution.property The executors are
for what has tocome theirchargeable only hands—the property

less the Ifduties paid. themselves withthey the fullcharge
value of the a method ofproperty, practical wouldaccounting

them topermit themselves fordischarge by theaccounting foreign
duties as of administration.paid expenses

In the case there are no facts anpresent intention toshowing
the withcharge duties forpecuniary legacies theforeign benefit

“of the cases,There is aresiduary class oflegatees. where the
reason ofresiduary bequest, theby circumstancesspecial of the

case, has been aconstrued as fail,notparticular liable tolegacy,
with the otherexcept onratably account oflegacies, unex­any

estate,of the or topected bedeficiency the unfore­augmented by
seen failure of the 447;other 2 Red. Willslegacies.” v.Dyose

1 P. Wms. 305.Dyose, There is in the casenothing present
to show that thetending wasresiduary bequest intended as any­

thething of a residuumexcept whichordinary disposal bemight
left, while the first of thepart clause establisheseighty-second
that the testatrix considered the that thepossibility residuary

would receive Inlegatees the latter ofnothing. the samepart
clause the testatrix directs her executors to and allpay any
inheritance and succession taxes that become duemay upon any

tolegacies individuals.given This aimplies of therecognition
and,of such taxespossibility as to individuals,other thanlegatees

a that thepurpose duties suchlegally chargeable upon legacies
should them;be borne by but as the duties areforeign not due

theupon will,legacies the butgiven by are a deduction from
whichproperty be used inmay out thecarrying ofpurpose

will,the the is insufficient tolanguage therequire court to
administer the law of all the instates which property havemay
been found and taxes paid.

Qasedischarged.

Young, J., did not sit: the others concurred.


