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was noThereas before.it wasafterthe given,premisesof
defendant’s entrytheuntilin his occupationapparentchange

the plain­then wereand not untilofwritthe possession;under
was in possessiondefendantnotice that thewithtiffs chargeable

in ab­theAs aboveof foreclosure. suggested,for the purpose
which theythe plaintiffs byfraud uponof practicedsence any

anddeedthethe of quitclaimor deceived bymisled givingwere
noThomas, to beseemstherewrit of entry againstthe subsequent

righthad on Thomas’the deedwhat effectto determineoccasion
againstdefendedredeem, have successfullyor whether he mightto

other specialsomebyor pleadingwrit of entry by disclaiming,the
H.48 N.Peirce, ;2 H. 9 Pierce v.N. Jaquith,Mills v.defence.

281, 232.
theminors duringwerethethat some of plaintiffsThe fact
didtheto foreclose mortgageswasthe defendant proceedingtime

contracts, or preventenforce thehis to mortgagenot suspend right
asabsolute againstfrom becomingthe foreclosure regularly begun

Paris, the factsN. H. 421. report­63 Uponv.them. Thompson
ed, to redeem.not entitledarethey

Casedischarged.

All concurred.

Rockingham,
27, 1908.June

Rockingham County LightAdm'r,Lydston, v. & Co.Tower

upon polepedestrian placing a in aa in his hand locatedthe act ofWhether
way,by companyhighway an is use of the or consti-electric a reasonable

corporation,intermeddling propertya the istutes the of ordi-willful with
narily jury.questiona of fact for the
prior testimonyA is evidencestatement of a witness inconsistent his notwith

asserted, purposeonlyof the therein and is for the of con-facts admissible
tradiction.

practice permitting jury localityThe of the to the of an accident afterview
defect, subject changedallegedanthe. cure of to an that theinstruction

regarded them,byconditions are not to be is a discre-matter within the
subjecttion of the trial notcourt and to revision.

Case, for tbe death of the intes-plaintiff’snegligently causing
tate a current of from the defendant’s electricby electricity light
wires. Trial and forby verdict the Transferredjury plaintiff.

term, 1907, Wallace, J.,from the October of tlie court C.bysuperior
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the defendant’son to the denial of aexception motion for the direc-
ation of verdict in its favor.

The tendedevidence to show onplaintiff’s that the ofevening
3, 1906, and accident,to the thereJuly wasprior trouble with the

Portsmouth,indefendant’s electric lineslight caused aby leakage
notified,of The defendant was but tookelectricity. no tosteps

shut off the current. On the at thepole intersection of Middle
and a cross-walk there was astreet cable and com-running weight
withinto feet ofthree the Theing ground. there was thenlight
The decedent’s attention was fact,called topoor. that heand

knew that sometimes kickedpolicemen the to start thepole up
He tostarted walk the and when nearlight. past pole, it hisput

hand the andto received a shockpole instantly which caused his
death.

There was no insulator on the cable at therunning time of
accident,the but hadone been on before the trial. Aput view
had,was to the defendant’ssubject Theexception. werejury

instructed that at the werepole irrelevant andchanges should not
be them.byregarded

Bartlett and JSrnestL. forPage theG-uptill, plaintiff.§•

Kivel for the defendant.Hughes,$

Peaslee, J. Travelers have theupon public highways right
“do acts incident aall to viatic use ofreasonablyto the way.”

“ a inbe as lawdifficultyThere themay maintaining proposition
sidewalk,that a so situated as to be andnaturally inevitably used

of a reasonablethe frolic of childrenpurposefor on theirhygienic
school,from cannot be so withouthome usedway trans-being

a into afrom or thatformed the ofway playground, by gambols
on their ofanimals their to use the away pasture road asyoung

Manchester, 430,abandoned.” v. 58 N.is H. 434.Varneyway
acts, toand as the incidental diversions ofAs to such ofpersons

“is,rulethe that the at which suchmature diversionsyears, point
athe bounds of recreation as use of alegitimate properpass high-

the ofis to be found reasonable useby as away solving question
of lb.fact.” 437.question

case,to thethis it heldpresent cannot be asApplying principle
of law that the act of a ina matter hisfoot-passenger placing

in the ana erectedhand is unreasonable use ofpoleupon streeij
The of thisthe soundness does not seem toproposition beway.

claim of thecontested. The defence is that the evidenceseriously
that the decedentis conclusive intermeddled with itswillfully
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as todeath. The issue is themet his probativeand soproperty
in the case.ofvalue the evidence

was the wife of the decedent.the accidentwitness toThe only
the was nother husband light burning prop-She testified she told

started thetold her that lightand that he had once policemenerly,
he was the hepoleAs past putthe walkingup by kicking pole.

a Thefell. It was rainyhand it instantly night.his andupon
man, andof habituallya fifty-eight years age,decedent was heavy

inand about walking slipperycareful electrical appliancesabout
the deced-alone the whetherquestionthis evidenceplaces. Upon

whether hea traveler orent hand as lawfully might,hisput up
burn, thebe left tothe wellshook to make light mightthe cable

juij-
beenwas, however, It havefurther evidence. mightThere

at thisto cross the streetfound deceased was intendingthat the
handto hiswould not be unlikely putin that event heandpoint,

wasturn. His handabout to make theon as he wasthe pole
Had he thetheburned in one palm. graspedbut place—across

wire, would have been other burns.that thereit would be likely
“ a between two or moreof choice probableThe is not onecase

exist, of theinvolves thebut merely powercauses conceded to ”of the causesof fact the non-existenceas matterto determinejury
Larochelle, N. H.Boucher v. 74the defendant. 433.alleged by

had her hus­that the witness said thatalso evidenceThere was
testifiedto make the burn. Sheband of the cable lighttook hold

her own conclusionon that wasthat her subjectonly knowledge
ifBut her of this state­recited. explanationfrom the facts above

false, did notthe statement itself becometo bement was found
Its usefacts she stated. onlyevidence of the legitimatepositive

version she on the witnessthe differentwas to contradict gave
;288; and 139Judd, N. H. 139 Briefs Cases62stand. Tabor v.

Ev.,2 s. 1018.Wig.
itsnot becausethe defendant wasIt is claimed that negligent,

a cable tothat never knewall they runningtestifiedemployees
anhad no to suchthat reason anticipatebecome and theycharged

thatin testifiedelectricaloccurrence. An expert engineering
oftheto become by crossingthese cables were likely charged

moisture, circuitthat this cable had nowires or excessiveby
condition, that theand he calledand in abreaker was dangerous

to it several yearsdefendant’s superintendentattention of the
thiswhetherwas for the to determinebefore the accident. It jury

did,he it would fol-If it was found thatwitness told the truth.
or wereeither testifiedlow that defendant’s falselythe employees

grossly incompetent.
“ ato allowas of doubtfulIt regarded utilitybemay generally
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view when the condition of has been ... itthings changed;
court,in the of thebe allowed discretion to to themay give jury

a with the which wouldof render thefamiliarity localitydegree
aevidence more but caution would be needed tointelligible, pre­

Williams,vent the from misled.” v. 43 N. H.jury Deweybeing
384, in387. “A cure of the defect some cases una­alleged may

be to the attention of the as forvoidably jury,brought example
inwhere a view is taken. But trial matters tocomeevery may

the of cannot inthe which considertheyknowledge jury lawfully
their verdict. Whenever this it theisup happens,making duty

the thatof court to instruct them such matters are irrelevant and
Railroad, 250,not to Aldrich v. 67 N. H. 254. Inbe regarded.”

the case the above indicated was Thepresent procedure adopted.
court found that a’view would the to under­help jury properly
stand The thethe case. statute determination of thisplaces ques­

S., 227,tion within the discretion of the court c. s. and19),(P.
it has not been the to to revise its exercise.practice attempt

Amherst, N. H.v. 57 479.Fairfield
to thatThe the could not recover waschargerequest plaintiff

reasons beforedenied for the stated. The evidence wasproperly
“not conclusive to the that he himselfpoint voluntarily exposed

to he had fullwhich to avoid.” The instruc­danger opportunity
“tion that the intestate had no to touch wiretheplaintiff’s right

it withof the defendant unless interfered hiscompany passage
amounts to as a matter of law athealong highway,” ruling upon

of fact. The was to be settled thequestion question by applica­
use,oftion the doctrine of reasonable and the instruction was

So, too, the ifrefused. to instruct that the deced­requestrightly
”“ent the cable theretouched could be novoluntarily running

limit awas an to traveler’s to anrecovery attempt highway right
extent innot warranted the decisions this state. v.by Varney
Manchester,58 N. H. 430.

overruled.JSkcceptions

All concurred.


