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bank, upondepartmentsavings a national andeposit in offunds theA of
rate,stipulatedrepayment creates theinterest at aagreement for with

bank,depositor andand theand between theof debtor creditorrelation
queof and cestui trust.not that trustee

unaccompaniedby bank,depositsreceipt interest-bearing a nationalThe of
do, andby any representation institution is authorized to is.that the

savings bank anddoing, like that of a charteredan investment business
state, chapter 112,by of is not in contravention ofthe thecontrolled laws

Laws 1907.
subject concern-ais that a statute of this state deals withit claimedWhen

power legislate,congressing of has sole tothe the United Stateswhich
ordinarilyproceeding in order thatbe sustaineda criminal thereunder will

mayquestion by the federal courts.the at issue be determined

Informations, that the are theviolatingdefendantsalleging
112, fromLaws Transferred theof 1907.chapterprovisions

Chamberlin,term, 1907, J.November of the court bysuperior
alike, in theand the facts stated firstThe cases are substantially

to Thecase be deemed to the others. defendant’s de-may apply
information, didmurrer to on the that the statute notthe ground

banks,to national was overruled to exception.apply subject
answer,an asthe bank filed follows:Thereupon alleging

“The that it is national associa-defendant asays banking
tion, the ofand established under laws theduly organized

States, . . . inUnited its of is Clare-that businessplace
mont, . . . and in the of its lawful businessthat conduct

did,” 1907,1,onit November of money upon“receive deposits
;it to thatwhich interest to the uponpay depositorsagreed
asaid it issued to eachreceiving deposits, depositor pass-book,

‘:its cover the wordsuponbearing following Interest-bearing
Bank, Claremont, N. In accountNational H.deposits People’s

with John Doe.’
“ That book thesaid contained others following regula­among

£: 1 or attions withdrawals be made time.anyDeposits may
2. Interest at the rate of annum will be creditedthree centper per

1st, willto 1st and and this interest bedepositors January July
at once and same asadded to the will draw interestprincipal,,
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other the interest thusdeposits, twice abeing compounded year.
9. The bank shall have the to return or allright any deposits
in inwhole or or to decline topart, receive in itsdeposits savings

whenever itdepartment, deemmay proper.’
“ That the form in said book for thesuggested withdrawal of

‘anmoney order containsupon the words:following People’s
Bank,National interest-bearing deposits.’

“That November, 1907,on said first ofday it caused to be
in the National aprinted and cir-Eagle, newspaper published

Claremont,culated in said an advertisement the fol-containing
‘: Awordslowing business transacted.general banking Three

cent interest on allper time deposits.’
“ And the defendant further denies each andanswering every

information,in saidallegation as the same are hereinexcept
admitted, and that the businesssays transacted as above set forth
in this answer was indone withaccordance and under authority
cf States,the laws of the United . . . and deniesspecifically
that its said business carried on as aforesaid inwas violation of

valid law orany statute of the state of New Hampshire.”
To this answer the state demurred. The demurrer was sus-

tained, and the defendant excepted.

Eastman,Edwin G-. for the state.attorney-general,

Eollis,Streeter for the¿f* defendants.

Walkek, 1907,J. The statute e. under which(Laws 112)
the was is as follows:prosecution brought

“ Section 1. The words bank as inused this act shallsavings
include institutions for as such in thisonly savings incorporated
state.

“ association,2.Sect. No orperson, copartnership, incorporation,
state,banks in this and trust com-except savings incorporated

andloan trust loan andpanies, companies, banking companies
state,thereto their charters this shallempowered by granted by

ofhereafter make use at the where its business isany sign place
name, words,transacted thereon or other word oranyhaving

that such or office the ais or office ofindicating place place
bank. Nor shall suchsavings corporation, person, copartnership,

or association make use of or circulate written or orany printed
whatever,written and thereonpartly partly printed paper having

name, words,or other word or that such businessany indicating
bank;is the abusiness of nor shall suchsavings any person,

association, or andreceivecopartnership, incorporation deposits
bank,intransact business the or manner of a inorway savings
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believe, or, in thetotheto lead publicmanner asorwayasuch
commissioners, lead the topublicmightbankof theopinion

bank.aof savingsis thatbelieve, its businessthat
“ have the toshall authoritycommissioners3. The bankSect.

books, ofaccounts, corporation,and anypaperstheexamine
makes a business ofwhichor associationcopartnership,person,

whether suchin order to ascertainon deposit,moneyreceiving
has violatedor association anycorporation,copartnership,person,

act; incorporation,copartnership,and any person,thisofprovision
this act shall forfeit toofany provisionviolatingor association

orfor thereofday parta day everydollarshundredstate onethis
violation of theAnycontinues.violationwhich suchduring

the bankforthwith be reported bythis act shallofprovisions
The said forfeiture mayto the attorney-general.commissioners

or otherinformation appropriate proceedinganbe recovered by
thein the name ofcourt attorney-general.in the superiorbrought
the court issuemayor other proceedinginformationsuchUpon

incorporation,such copartnership,person,restrainingan injunction
within thisof its businessfurtherfrom prosecutionassociationor

time,or for all andsuchof proceedingthe pendencystate during
anddecree as mayor equity justiceother ordermake suchmay

require.”
the defendantsthe statute fromprohibitsthatIt is claimed

in answers,described thekind of business partiallythedoing
“ and transactbecause, receive depositsit is businesstheyurged,

Thisa bank.” contentionmanner of makessavingsin orthe rvay
to the of theto a construction statute.languageit necessary give

acannot be literalgiventhe quotedphrase meaning.Evidently,
bank, it cannotis not a transact thenational bank savingsAs a

isthat a bank toincorporatedkind of business do.savingssame
it does not receive toa department, depositsIf it has savings

under thein securities of thesupervisionbe invested specified
commissioners; hold theit does not a trustdeposits uponbank

trust,and cestui butof trustee athe relation que uponcreating
debtor and creditor.the relation ofcontract creating

“ bank,a ifcalled it isa bank bemay savings reallyAlthough
bank, iswhere the owned the share-capital bya stockholders’

to itholders, will amount nothingthe name (unless produces
;him without hismisleadingharm to a byactual depositor fault)

creates the relation ofin a bank a debtor andand such deposit
lien increditor, has no or trust the inand the bondsdepositor

invested,is as is the inhe case athewhich money deposits savings
to holdbank, the bank officers thepromiseeven bondsthough

benefit; lien can be createdsuch a oronly byhisfor mortgage
Banks, s. 618. To this a2 Morse clause literalgivepledge.”
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it senseless;would make and andinoperative the factmeaning
thus becomethat it would absurd makes it to seek thenecessary

intention in used,embodied the words alegislative by adopting
liberalmore interpretation.

is,theThe claim of state that this was ininsertedlanguage
tothe statute notprevent corporations, specially thebyauthorized
from a bank business or andoing investmentlegislature, savings

bank,similar to thebusiness business of asubstantially savings
that the ofand a nationalmoney bankreceiving by from its

investment,for which itcustomers upon to them aagrees pay
interest,rate of iscertain the of a bankdoing businesssavings

the intendedwhich to Thislegislature prohibit. obvi­argument
can be a thatously only by thesupported finding legislature

to the customers of aintended national bankprevent from loaning
to the bank undertheir contractsmoney the relation ofcreating

sense,In adebtor and creditor. it be true thatgeneral themay
in a casebank such receives for investmentdeposits whichupon

interest,receive andthe that thedepositors business thus done
in ais bankmany But inpractically respects business.savings

it is not a bank Beckman,effect business. Mitchellsavings v.legal
117, 122. The in64 Cal. a bank notdepositors “dosavings

bank,loan the butmoney deposited, entrust it to thepersonally
invested,as tbeir trustee or to be andagent, kept, managed, paid

out, to the theof charter andprovisions of theaccording by-laws
• it;If is loss,institution. there a receive if there is aprofit, they
it to theshare amount of their Hallthey according deposits.”

Paris, 71, 73; Bank,N.v. 59 H. v. 43;59 N. H.Cogswell Bank
Co., 292; Carter,Commissionersv. 74 N. H.Banking Mann v.

345, 347, 348. But74 N. H. such does not to be theappear
the investmenteffect of business undertaken the defendants.by

contracts with their as inThe set thedepositors, answers andup
demurrers,admitted the for the ofby provide ofreceipt deposits

which each bank to interest to themoneyupon agrees pay depositors
at a certain rate cent. The interest receivedper theby depositors

in a senseis not the successdependent of the banks inlegal upon
investments. So far as the banks aremaking paying appears,

interest,thebound to as well as thepay stipulated amounts of the
as debts whichso-called owe todeposits, the oflegal they patrons

their The relation created is thatdepartments. of debtorsavings
creditor, not that of a orand trust bailment. The interest agreed

inbe on the received thismoneyto the notpaid bank isway by
in of a dividend ofthe nature realized from theprofits successful

a bank. Theof savings as amanagement depositors’ security,
law, does not thematter of character ofdepend upon the invest­

bank,ments made the but theby upon of thegeneral solvency
institution.
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business,a banknot savingsare doingthereforedefendantsThe
ahis money uponwho receives neighbors’everyunless person

rate can be deemedaatit with interest stipulatedto repaycontract
within the ofof that character meaningin businessto be engaged

as well asincludesfor the statute personsinthe statute question;
effect,to thatintended havewasThat the statutecorporations.

freedom of con-and thewith abridgeinterfereto seriouslyand
en-that cannot be seriouslyain isthis respect, propositiontract

essential,natural, and inherenttertained, rights,”in view of “the
andhave, protectingof possessing,“all men” “acquiring,which

31,2; N. H.78art. State v. Ramseyer,Bill of Rights,property.”
from the words ofbe foundIf such an intention32-31. might

it would be evi-effect ofstatute, strongunconstitutionalthethe
in it did notthat the enactingto show legislaturedence tending

and ifto natural notwith reference persons;intentionthathave
be that the same lan-them, wouldthe inferencereference towith

whenhave a different meaning appliednot intended towasguage
to corporations.

thean illustration of construc­the state is aptThe ofposition
thewhich intentgeneraldisregardstion of languagelegislative

inentire statute itsa of the practicalfrom considerationapparent
in thefamiliar rule ofinterpretation“It is a veryapplication.

must be considered andstatutes, that of the act together,all parts
it will best answer the intentionto as ofconstruction givensuch

in some cases thethis letter ofmakers. To object,the accomplish
construction;anbe restrained inby equitablestatute maythe

and the construction be evenmaysometimes con­others enlarged;
484,32 N. H. 508.v. “WhatEmery,to the letter.” Piercetrary

of thethe intention is withinlegislatureis within provedlegally
letter;statute, whatwithin the and is withinnotthe though

intention,letter, is not within'within the thebut not statute.”the
655;629,Justices, N. H.the 66 v. 69Thompson Esty,Opinionof

372,55, 75; 373;69 N. H.H. v. Peterborough,N. StateStanyan
421,Railroad, 431.70 N. H.v.

a in ofit was intended to create favormonopolyUnless saving
institutions, under theand similar laws ofincorporatedbanks this

state, in on contractsmoneythe business of receiving forgenerally
accumulation, isand no reasoninvestment apparent why legisla-

have beenthat effect should deemed desirable.tion Anhaving
statute reveals its•examination of the to be thecontrolling purpose

fraud, falseandof representationsdeception, byprevention per-
in to investand fundssons withcorporations assuming deposited or

them, contracts toto under thepurportingentrusted give depositors
and affordedthe same advantages protection by bankssavings

No such orunder the laws of this state. person shallcorporation
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“make ofuse at the whereany its business issign transactedplace
name, words,thereon or other word oranyhaving thatindicating

orsuch officeis the or bank”;office of aplaceplace norsavings
“shall it make use of or circulate written or orany printed partly

whatever,written and partly thereonprinted paper having any
name, words,wordor other or that such business is theindicating

abusiness of bank.” It is also from transact­savings prohibited
“ inbusiness such a manner as to lead the to believeing public

. . . itsthat business is that of a 1bank.” Sectionsavings
“ thethat words bank inas used this actprovides savings shall

include institutionsonly for as insuch thissavings incorporated
Thesestate.” show that it was theprovisions plainly ofpurpose

tothe the of the ofpreventlegislature obtaining money depositors
a false that the it isrepresentation author­upon party receiving

do, andized to is an investment business like that of adoing,
such inbank as this In“incorporated state.” thesavings provis­

noions intention is and cannonequoted expressed, bereasonably
inferred, thethat business of investment insti­general by banking

customers,tutions of received from theirdeposits whichupon they
interest, indeed,should beto theprohibited; naturalagree pay

thatinference is the of such business was andlegality recognized,
itthat the method waswhich done beonly by should regulated

in theand restricted interestsomewhat of fair Suchdealing.
statute,the ofseems to be the which ofis muchgeneral purpose

in the of Bark­ascertaining meaningsignificance special phrases.
Warren, 46 N. H. 124. Ander v. the that otherprovision per­

or shall insons not “transact thebusiness orcorporations way
manner of a bank” must be inconstrued withsavings thisharmony

If the hadidea been to theprohibit of ageneral purpose. doing
or similarbusiness to that of asubstantially practically locally

bank, more fortunate would doubt­incorporated savings language
have been used to that idea.less Circumlocutionexpress render­

constructioncareful of is notlanguage necessarying ordinarily
in statutes whose is topenal theemployed purpose prohibit

acts. Ifof the is to amake certain act aspecific objectdoing
crime, the would be inferred fromprohibition hardly language”“ or manner ofthe it.way Thisdoing particularlimiting phrase,

in connection with thewhen read of theremaining language
act,inand view of thestatute of the refers to thegeneral purpose

business;what aof be termedmaymethod bank itdoing savings
to the andwas intended use ofprohibit adoption methods of busi­

localto those ofness so similar banks as to create thesavings
ofbelief on the thatpart were thedepositors they receiving

which afforded to inissecurityprotective depositors savings
and controlled thebanks chartered laws of this state.by People
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Co., Y.139 N. 185. If this construction renders thev. Trust
redundant, not defect into some extent that uncommonstatute

does not affect or the evident inten-expression changelegislative
of the found from a consideration of all the com-tion legislature

evidence.petent
That the statute thus was intended to na­construed to apply

admittional banks cannot of doubt. The islanguage amply
such and insufficient to include there is little thecorporations,
the act itof that shows was not intended topractical working

that This result thehave effect. whether thequestion,presents
had the or to on this sub­jurisdictionlegislature power legislate

with to national charteredreference banks under the federalject
theraised demurrer to thebylaw—a information. As thispoint

much andis a of ofquestion importance considerableperhaps
Commonwealth, 353;Bank v. 9 Wall. McClel­difficulty (National

347; Iowa,lan v. 164 U. S. Easton v. 188 U. S.Chipman, 220),
it seems advisable under the circumstances to theoverrule excep­

demurrer, intion to the order the anorder thatoverruling oppor­
forbe afforded an authoritative oftunity may decision the

courts, ifthe casefederal the is not otherwise dis­question by
Collins, 540;of Stateat the trial. v. 67 N. H. State v.posed

Collins,70 N. H. 218.

to the order theThe theoverruling demurrer toexception informa-
overruled,istion and the to the order the de-exception sustaining
to ismurrer the answer sustained.

All concurred.

Rockingham,
6,Oct. 1908.

Duggan.Manchester v.

party procuresA who expresslyan instruction which excludes the considera-
incompetentoftion therebyevidence exceptionhiswaives to its admission.

A in entry upona of possessiondefendant writ who relies his ofadverse the
premises findingis not uponentitled to a verdict the mere that he has

recognized plaintiff’snever the title.

Entry.Writ oe Trial andby verdict thejury for plaintiff.
Transferred from the term, 1907,October of the courtsuperior by
Wallace,C. J.
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