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Co., Y.139 N. 185. If this construction renders thev. Trust
redundant, not defect into some extent that uncommonstatute

does not affect or the evident inten-expression changelegislative
of the found from a consideration of all the com-tion legislature

evidence.petent
That the statute thus was intended to na­construed to apply

admittional banks cannot of doubt. The islanguage amply
such and insufficient to include there is little thecorporations,
the act itof that shows was not intended topractical working

that This result thehave effect. whether thequestion,presents
had the or to on this sub­jurisdictionlegislature power legislate

with to national charteredreference banks under the federalject
theraised demurrer to thebylaw—a information. As thispoint

much andis a of ofquestion importance considerableperhaps
Commonwealth, 353;Bank v. 9 Wall. McClel­difficulty (National

347; Iowa,lan v. 164 U. S. Easton v. 188 U. S.Chipman, 220),
it seems advisable under the circumstances to theoverrule excep­

demurrer, intion to the order the anorder thatoverruling oppor­
forbe afforded an authoritative oftunity may decision the

courts, ifthe casefederal the is not otherwise dis­question by
Collins, 540;of Stateat the trial. v. 67 N. H. State v.posed

Collins,70 N. H. 218.

to the order theThe theoverruling demurrer toexception informa-
overruled,istion and the to the order the de-exception sustaining
to ismurrer the answer sustained.

All concurred.

Rockingham,
6,Oct. 1908.

Duggan.Manchester v.

party procuresA who expresslyan instruction which excludes the considera-
incompetentoftion therebyevidence exceptionhiswaives to its admission.

A in entry upona of possessiondefendant writ who relies his ofadverse the
premises findingis not uponentitled to a verdict the mere that he has

recognized plaintiff’snever the title.

Entry.Writ oe Trial andby verdict thejury for plaintiff.
Transferred from the term, 1907,October of the courtsuperior by
Wallace,C. J.
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is a small lot on the shore of MassabesicinThe land question
it,lake, built one Eaton about 1873.a small upon bywith cottage

deed, and the evidence reliedclaimed title by uponThe plaintiff
infacts: The land wasthe controversyto followingprovetended

Offutt, inP. and wasfarm of Edward hisof the possessiona part
1882,in 1881 underuntil his death orthereafterwards1873 andin

1882,1,1840.from one Morrill about Februaryhe obtainedtitle
Williams,to inthe land Charles who wasconveyedheirsOffutt’s

1899,it and whose it to the cityuntil heirs conveyedofpossession
18, 1898,In 18971903. or theon DecemberManchesterof

1904,land to Inrent the Williams. the cityfordefendant paid
as thethe rent for land for one year,of defendant$25demanded

after demand. Thea week theabout possessionhewhich paid
adverse, and was of thedefendant relied was notthewhichupon

the land.not ofandonlycottage
and evi-title adverse thebyclaimed possession,The defendant

was inhe tended to show that the landwhich relieddence upon
1880,Eaton untilJ. from 1872 aboutof Henrypossessionthe

date,the claim-of the defendant since latterin the possessionand
adverse, theEaton; was and thatthat the possessionundering

land,forwas another of knowndefendant parcelthebyrent paid
lot.McAllistertheas

inthe introduceddefendant’s exception, plaintiffto theSubject
Auburn,of land isthe town where therecords oftaxevidence

tax the andshowed a assessed defendantsituated, againstwhich
“ land,” aon Williams for of yearsserieson buildingshis grantors

The underthe writ. claimed titledate of plaintiffto theprior
defendant knew ofwas no evidence that theThereWilliams.

in thehe and his titleentries, that paidexcept predecessorsthese
the tax were forand of themsome receipts givenin questiontaxes

“ cottage.”on thetax
the were as follows:instructedrequest, jurydefendant’stheAt

fact, that Auburnwas the tax assessors offact, if it a“The
as a Williams’of onbuildingDuggan’sthis propertydescribed

was notthat the land Williams’ andwhateverno evidenceisland
to a denial hisdefendant ofexcepted requestTheDuggan’s.”

“I that if defend-instruct theinstruction: youfollowingthefor
or to the on the lot asWilliams cityto designatedrentant paid

inlot, therefused to rent on or toand pay respectMcAllisterthe
claims, that wasunderstood healways payingandnowheparcel

lot, athen this was notthin the McAllister paymentononlyrent
title, anda of the plaintiff’sor recognitionstatutetheofwaiver

The alsothe defendant.” defendantwill be forverdictyour
direc-motions a nonsuit and theof his fordenialthetoexcepted

in his favor.verdictof ation
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Burnham, Broten, Warren,Jones for tbe plaintiff.

luttle, Berkins,and DavidTaggart, Burroughs Wyman W.$
for the defendant.

Walker, J. The thatof the court the evidence tendedfinding
into sustain the of title to the land isplaintiff’s theory question

an examination of the evidence. If the assessors’supported by
how the taxbooks was assessed the defendantshowing against

are excluded as and what remains wouldincompetent prejudicial,
believed,the Ifa verdict for it wouldsupport plaintiff. prove

inthat the ancestor title a deed of a farmacquired inplaintiff’s
’40’s, farm, locus;the known as the Offutt which included the

had inthat the been of it and cul-subsequent grantees possession
it;tivated and that after the deed to the the defendantplaintiff

rent to the for the of the locus.paid plaintiff occupation The
for amotion nonsuit was denied.properly

If it could not be found from the evidence of the assess-legally
land,ments that tbe defendant was not the owner of the this error

when, defendant,atwas cured the of the courtrequest the charged
“that the assessment of the aas on Williams’property building

land” was “no evidence whatever that the land was Williams’
and not for and that instructionDuggan’s.” Asking obtaining
amounted to a waiver of his to the evidence. farexception So as

concerned,its to title was it wascompetency prove expressly
excluded from the consideration of the and thejury, presumption
is that did itnot consider as evidence of title.they The effect of
the successful was the same the motion for arequest non-upon

assuit evidence afterward introduced a defendant whichby cures
the defect.alleged

But it is said the evidence was because itprejudicial impressed
the minds of the the fact that theupon assessors hadjury for

some thatdetermined the defendant ownedyears the build­merely
inBut view of the instruction it is noting. positive apparent

how the wasevidence Itsprejudicial. only relevancy, according
defendant,to the was to show that “this was Williams’ land.”

told, effect,The inwere to it nojury whatevergive weight upon
the in the case it was toonly calculated have apoint bearing

If the had been told that theupon. jury evidence was stricken
out and that could not itconsider forthey it isany purpose, not

how its effect would be moreplain removed thaneffectually it
was the instruction which was Whether the inby given. jury
fact inconsidered it a averdict is for the deter­reaching question

Dow,mination of the court. Lee v. N. H. 101.superior 72 As
the burden is on the to out the errorexcepting party point com-
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Flanders,mitted, 11, 12;72 N.fails. Kendall v. H.defendantthe
Whitcher, 152.73 N. H.Staniels v.

The second for instructions wasdefendant’s request properly-
to the ondefendant did not rent theIf the pay plaintiffdenied.

lot,on andin but another understood thealwayslot question,
not that hein that it does follow was entitled to-way,transaction

title,,not have theWhile hea verdict. may recognized plaintiff’s
land,he had to the he could notwaived he supposedor any rights

without to thethe true owner satisfactionprovingsucceed against
adverse,in andthat he had been the exclu-of the open,jury

forthe at least. Theyearsof twentysive possession premises
and awas too broad authorized verdict forinstructionrequested

hadthat hethe mere notfindingthe defendant upon recognized
have been manifest error.title. That wouldthe plaintiff’s

on the verdict.overruled: judgmentExceptions

Peaslee, J., did not the others concurred.sit:

Belknap,
6,Oct. 1908.

v. a.Roberts Rowe &

against hismay maintain actions debtor and oneA concurrent who>creditor
discharge obligation.agreed the latter to thehas with

Assumpsit, theto recover for coal sold to defendants. Trial
theverdict for Transferred fromplaintiff.and theby jury

Peaslee,06,term, 19 the court J.of superior byNovember
November, 1903,the coal inThe defendants thenbought being

the firm name of the Laconia Works.Dyeunder Soonpartners
formed, aswas known thea Laconia Dyeafterward corporation

all thewhich took over andpartnership propertyWorks Company,
the debts. There was no markedall firm’sto pay change-agreed

of business. Two months thethe the after cor-in management
two notesthe took of theplaintiffwas corpora-organized,poration

wasin suit.. He he thesupposedfor the debt defend-tion taking
notes, in theindorsed them andordinary way, discountedants’

Bank. The failedcorporationat Laconia National inthem the
June, that1905, and afterward the learned theshortly plaintiff

and had not Four-the beenby paid.notes were corporationgiven
intowasthe thecorporation petitionedmonths after bankruptcy,


