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v. Trust Co., 189 N. Y. 185. 1f this construction renders the
statute to some extent redundant, that not uncommon defect in
legislative expression does not affect or change the evident inten-
tion of the legislature found from a consideration of all the com-
petent evidence.

That the statute thus construed was intended to apply to na-
tional banks cannot admit of doubt. The language is amply
sufficient to include such corporations, and there is little in the
practical working of the act that shows it was not intended to
have that effect. This result presents the question, whether the
legislature had the power or jurisdiction to legislate on this sub-
ject with reference to national banks chartered under the federal
law—a point raised by the demurrer to the information. As this
is a question of much importance and perhaps of considerable
difficulty (National Bank v. Commonwealth, 9 Wall. 858 ; Me(lel-
laon v. Chipman, 164 U. S. 347 ; Haston v. lowa, 188 U. S. 220),
it seems advisable under the circumstances to overrule the excep-
tion to the order overruling the demurrer, in order that an oppor-
tunity may be afforded for an authoritative decision of the
question by the federal courts, if the case is not otherwise dis-
posed of at the trial. State v. Collins, 67 N. H. 540; State v.
Collems, 70 N. H. 218.

The exception to the order overruling the demurrer to the informa-
tion is overruled, and the exception to the order sustaining the de-
murrer to the answer is sustained.

All concurred.

Rockingham, %
Oct. 6, 1908.

MANCHESTER v. DUGGAN.

A party who procures an instruction which expressly excludes the considera-
tion of incompetent evidence thereby waives his exception to its admission.

A defendant in a writ of entry who relies upon his adverse possession of the
premises is not entitled to a verdict upon the mere finding that he has
never recognized the plaintifi’s title.

Wzrir or ExTrY. Trial by jury and verdict for the plaintiff.
Transferred from the October term, 1907, of the superior court by
Wallace, C. J.
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The land in question is a small lot on the shore of Massabesic
lake, with a small cottage upon it, built by one Eaton about 1878.
The plaintiff claimed title by deed, and the evidence relied upon

" tended to prove the following facts: The land in controversy was
a part of the farm of Edward P. Offutt, and was in his possession
in 1878 and thereafterwards until his death in 1881 or 1882, under
title he obtained from one Morrill about 1840. February 1, 1882,
Offutt’s heirs conveyed the land to Charles Williams, who was in
possession of it until 1899, and whose heirs conveyed it to the city
of Manchester on December 18, 1908. In 1897 or 1898, the
defendant paid rent for the land to Williams. In 1904, the city
demanded $25 of the defendant as rent for the land for one year,
which he paid about a week after the demand. The possession
upon which the defendant relied was not adverse, and was of the
cottage only and not of the land.

The defendant claimed title by adverse possession, and the evi-
dence upon which he relied tended to show that the land was in
the possession of Henry J. Eaton from 1872 until about 1880,
and in the possession of the defendant since the latter date, claim-
ing under Eaton; that the possession was adverse, and that the
rent paid by the defendant was for another parcel of land, known
as the McAllister lot.

Subject to the defendant’s exception, the plaintiff introduced in
evidence tax records of the town of Auburn, where the land is
situated, which showed a tax assessed against the defendant and
his grantors on «buildings on Williams land,” for a series of years
prior to the date of the writ. The plaintiff claimed title under
Williams, There was no evidence that the defendant knew of
these entries, except that he and his predecessors in title paid the
taxes in question and some of the tax receipts given them were for
tax “on the cottage.” )

At the defendant’s request, the jury were instructed as follows:
« The fact, if it was a fact, that the tax assessors of Auburn
described this property of Duggan’s as a building on Williams’
land is no evidence whatever that the land was Williams’ and not
Duggan’s.” The defendant excepted to a denial of his request
for the following instruction: «I instruct you that if the defend-
ant paid rent to Williams or to the city on the lot designated as
the McAllister lot, and refused to pay rent on or in respect to the
parcel he now claims, and always understood that he was paying
this rent only on the McAllister lot, then this payment was not a
waiver of the statute or a recognition of the plaintiff’s title, and
your verdict will be for the defendant.”” The defendant also
excepted to the denial of his motions for a nonsuit and the direc-
tion of a verdict in his favor.
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Burnham, Brown, Jones § Warren, for the plaintiff.

Taggart, Tuttle, Burroughs § Wyman and David W. Perkins,
for the defendant.

Wazrxeg, J. The finding of the court that the evidence tended
to sustain the plaintiff’s theory of title to the land in question is
supported by an examination of the evidence. If the assessors’
books showing how the tax was assessed against the defendant
are excluded as incompetent and prejudicial, what remains would
support a verdict for the plaintiff. If believed, it would prove
that the plaintiff’s ancestor in title acquired a deed of a farm in
the ’40’s, known as the Offutt farm, which included the locus ;
that the subsequent grantees had been in possession of it and cul-
tivated it; and that after the deed to the plaintiff the defendant
paid rent to the plaintiff for the occupation of the locus. The
motion for a nonsuit was properly denied.

If it could not be legally found from the evidence of the assess-
ments that the defendant was not the owner of the land, this error
was cured when, at the request of the defendant, the court charged
that the assessment of the property as a building on « Williamg’
land ” was “no evidence whatever that the land was Williamg’
and not Duggan’s.” Asking for and obtaining that instruction
amounted to a waiver of his exception to the evidence. So far as
its competency to prove title was concerned, it was expressly
excloded from the consideration of the jury, and the presumption
ig that they did not consider it as evidence of title. The effect of
the successful request was the same upon the motion for a non-
suit as evidence afterward introduced by a defendant which cures
the alleged defect.

But it is said the evidence was prejudicial because it impressed
upon the minds of the jury the fact that the assessors had for
some years determined that the defendant owned merely the build-
ing. DBut in view of the positive instruction it is not apparent
how the evidence was prejudicial. Its only relevancy, according
to the defendant, was to show that ¢«this was Willlams’ land.”
The jury were told, in effect, to give it no weight whatever upon
the only point in the case it was calculated to have a bearing
upon. If the jury had been told that the evidence was stricken
out and that they could not consider it for any purpose, it is not
plain how its effect would be more effectually removed than it
was by the instruction which was given. Whether the jury in
fact considered it in reaching a verdict is a question for the deter-
mination of the superior court. Lee v. Dow, T2 N, H.101. As
the burden is on the excepting party to point out the error com-
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mitted, the defendant fails. Kendall v. Flanders, 72 N. H. 11,125
Staniels v. Whitcher, 78 N. H. 152.

The defendant’s second request for instructions was properly
denied. If the defendant did not pay rent to the plaintiff on the
lot in question, but on another lot, and always understood the
iransaction in that way, it does not follow that he was entitled to-
a verdict. While he may not have recognized the plaintiff’s title,.
or waived any rights he supposed he had to the land, he could not
succeed against the true owner without proving to the satisfaction
of the jury that he had been in the open, adverse, and exclu-
sive possession of the premises for twenty years at least. The
requested instruction was too broad and authorized a verdict for
the defendant upon the mere finding that he had not recognized
the plaintiff’s title. That would have been manifest error.

Exceptions overruled : judgment on the verdict.

PrASLEE, J., did not sit: the others concurred.

. Belknap,
Oct. 6, 1908. §

RoBerTS v. ROWE ¢ oa.

A creditor may maintain concurrent actions against his debtor and one who
has agreed with the latter to discharge the obligation.

AssumpsiT, to recover for coal sold to the defendants. Trial
by jury and verdict for the plaintiff. Transferred from the
November term, 1906, of the superior court by Peaslee, J.

The defendants bought the coal in November, 1908, being then
partners under the firm name of the Laconia Dye Works. Soon
afterward a corporation was formed, known as the Laconia Dye
Works Company, which took over all the partnership property and
agreed to pay all the firm’s debts. There was no marked change
in the management of the business. Two months after the cor-
poration was organized, the plaintiff took two notes of the corpora-
tion for the debt in suit.. He supposed he was taking the defend-
ants’ notes, indorsed them in the ordinary way, and discounted
them at the Laconia National Bank. The corporation failed in
June, 1905, and shortly afterward the plaintiff learned that the
notes were given by the corporation and had not been paid. Four
months after the corporation was petitioned into bankruptey, the




