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anddue it is demand,onmoney and bearsowing payable interest
afrom and after demand Weeks, 178,made. Morrill v. N. H.70

181. tbe test to determineConsequently, whether a claim carries
interest before it is to areduced toisjudgment inquire.not

is due;whether it butliquidated, whether it is for interest is
as for the failure to atgiven damages pay the time it ismoney

ante, 3.due. v.Wright Company,

overruled.Exceptions

Parsons, J., inC. was doubt: the others concurred.

Merrimack,
6,Oct. 1908.

Stearns, Adm'r, v. &Boston Maine Railroad.

attemptsa toThe fact that traveler cross a railroad intrack advance of a
approaching conclusively provehetrain knows to be doeswhich not his

regardlessnegligence, of other evidence.
question attemptingaThe whether traveler exercised due care in to cross

an approaching properlya track inrailroad advance of train is sub-
jury,theto the disclosesmitted when evidence that he would have crossed

safety runningtrain speedin but for the fact that the atwas twice the
road,permitted by andthe rules of the inferencewarrants the that he

upon movingthe track in traindrove the reasonable belief that the was
speed,customary heat the with which was familiar.

question negligently preventwhether trainmen failed aThe to collision at
positioncrossing discovering dangerin aa after a traveler of cannot be

jury, that, perilto inthe the absence of evidence aftersubmitted the
speedapparent, the of the train could have been checked suffi-became

permit injured personciently safety.the to cross into
whistle, uponengineer observingof anfailure to sound the aThe traveler

crossing, negligence,approaching a constitutedoes not actionable in the
warning preventedevidence that such aabsence of would have collision.

Case, death. Trial andfor causing by jury verdictnegligently
term, 1906,fromTransferred thefor the October ofplaintiff.

Wallace, C. J.courtthe bysuperior
toevidence tended the facts:proveThe plaintiff’s following

tracks at run northThe defendants’ South andDanbury nearly
milkA station and situated on the west sidesouth. ofplatform,

tracks, a thethe are reached which railroad haswayby private
its land for the use of and whichover furnishespatrons,provided
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a means of access to the station from the main street of the
which is located about ten rods eastvillage, of the railroad. The

train, called,milk so is due at the station from the north at 8:31
a. m. About minutestwenty on thepast ofeight morning

1, 1905, Steams,November Charles intestate,C. the plaintiff’s
who had milkdelivered at the station for four adroveyears,

of milkhorses attached to apair loaded with intowagon the
station,to theprivate with thew'ay leading intention of taking

his load milkto the train. When he areached point fifty-seven
track,feet east of the he could inwesterly see a direc-northerly

tion the A train,tracks.up loaded aboutheavily twofreight
hours late and not scheduled to at South wasstop Danbury,

from the north. Theapproaching plaintiff continued on his way,
to over theattempted pass train,tracks before the approaching

and was killed the collisionby which resulted. The ofplace
collision was not a and was not'highway withcrossing provided
bars, or As Stearnsgates, drove towardflagmen. the tracks and
the train station, athe manapproached who stood theupon plat-
form waved his hand and down over theup track occupied by

train,the for the of Stearnspurpose frompreventing crossing,
and also shouted to him with a like motive. Other facts are
stated in the opinion.

The defendants to the denial ofexcepted their formotions a
nonsuit and the direction of a in favor,verdict their and also to
the submission to the of thejury whetherquestion the defend-
ants could have the collisionprevented care, afterby ordinary

knew orthey to have known of theought danger.

Hoive,Martin for the plaintiff.

Mitchell, Foster Lake whom was Fred O. Demondon(with<f
the for the defendants.brief),

Parsons, Steams,C. J. intestate,the plaintiff’s was killed by
a collision between the team which he was and the defend­driving

train,ants’ aupon them forcrossing provided his use.by He
theupondrove that a train wascrossing knowing approaching.

fact, collision,Does this with the subsequent estab­conclusively
lish that his to cross wasattempt The wasnegligent? contrary
held in Davis Railroad,v. 247,68 N. H. Railroad,and Folsomv.
68 N. H. 454.

The conduct of the in toparties one of them isresulting injury
to be not the fact thatjudged, by has resulted from theinjury
course but in thepursued, of the circumstanceslight known or
discoverable careby when the courseordinary followed was decided
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cited,In the of the eases the trainformer wasupon. colliding
at a rate of three times as as that allowedspeed greatrunning ‘v‘

“It Itdefendants’ rules.” was said: must beby.the presumed
enforced,made to be and that werethat the rules were they gen­

the deceased not knownmay have ofobeyed. Althougherally
rule,existence the he was familiar with theyetthe of crossing,

it, andtraveled over act on the belieffrequently might reasonably
atthat train be run the usual in thethe would sta­speed passing

that,fair iftion. There was at least room for the ruleargument
would have had sufficient time forhad been heobeyed, crossing-­

risk, that itwithout or unreasonable and would not have beeninjury
251;Railroad, 247,N.Davis v. 68 H.an act.” Nutterimprudent

Railroad, 483, Railroad, N.N. H. 485. In Folsom v. 68 H.v. 60
454, in athe been ofperson injured having placed danger-­position

infault his his error of to-­without on part, judgment attempting
of wasthe track in advance the train heldescape by crossing

beennot These have not over­necessarily positionsnegligence.
in the which the defendants Gaha­ruled later cases upon rely.

441; Railroad, N.Railroad, H. v. H.v. N. 7170 Waldrongan
Railroad,362; N. H. 128. The two cases holdv. 74 firstWright

that a railroad is bound to exercise careone approaching crossing
situation, thatof the and wherecommensurate with the danger

or that nothe evidence without conflict carediscloses question
towas there no for thewhatever is submissionquestionexercised

latter, Railroad, N.v. 66 H.while Huntressthejury; overruling
185, ofin of all evidence burden proofholds that the absence the

byto show care cannot be anytheresting upon suppliedplaintiff
fearthe desire of life or ofresting upon generalpresumption

injury.
acts, listenThat certain as the failure to look or uponsuch

a railroad establishconclusively negligenceapproaching crossing,
a of of an has been arguedas the cause injury repeatedlypart

In v. Railroad itwithout in cases. Gtahagansuccess negligence
establish­“An definition of care andwas said: exact negligence,

atand or are carelesswhat acts careful what acts omissionsareing
times, circumstances,in be aall and under all wouldall places,

administration; unless the rulein butconvenience judicialgreat
under allthethat due care is the care of ordinarily personprudent

thatbeit can never saidthe circumstances is abrogated, logically
willfactscertainthe mere or absence ofpresence evidentiary

factsto otherdetermine the without referencealways question
N. H.Railroad,in v. 70cases.” Gahaganappearing particular

445; Railroad, 53, Rail­441, 85; v.Smith N. H. Robertsv. 70
249,247, 250.road, Railroad,354; 68 N.69 N. H. Davis v. H.

the lawtheWithout a from fundamental ofdeparture principles
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heldcannot bein itthisas understood jurisdiction,of negligence
collision'in a railroadthe crossingthat the fact that injuredparty

conclusivelywasa train approachingwent the track knowingupon
in the-evidenceof all otherestablishes his regardlessnegligence,

“ hasa doctrineto found wherein suchare becase. Decisions
a theoryin but they proceed uponbeen otherupheld jurisdictions,

as tolaw in thiswith the of jurisdictionso at variance negligence
case isin is that eachThe rule this statelittle value here.be of

v.Bassin own circumstances.”to be determined the of itslight
170,N. H. 172.70Railway,

results-the defendantsconflict of the cases cited byThe apparent
Railroad, 76In State v.offrom the method statement.mainly
“ in full357, it is said: Onerelied upon,Me. a case particularly

faculties, a railroad trackto crosswho undertakesof hispossession
sowhen a train isis orat moment a train of cars passing,the very

it, isin fact struckliable be but is bynear that he is not toonly
aand in the absenceofguilty negligence;prima satisfac-offacie

Thisexcuse, as established.”regardedhis must betory negligence
inrule this state:of theto be another wayappears merely stating

fromevidencecannot withoutthat the recover offeringplaintiff
was, to-conduct, be foundwhich his whatever it can reasonably

in other-of the decisionshave been The realprudent. ground
cited, thatto have beenwhich have been appearsjurisdictions,

in in casesthere was the evidence the justifying-nothing particular
ofIf this be the true meaningthe conduct of the party injured.

cases, in the law of this-the in conflict withare notthey principle
not,If it is cannot be followed here. Perhapsjurisdiction. they

is as broad as-it cannot be said that the defendants’fairly position
stated, from selections fromabove or as be inferred themight

in Theauthorities brief and positionvarious quoted argument.
“is,in it be found fromstated the brief that could not reasonably

that due care for his own safe-the evidence the deceased exercised
This a of theconsideration evidence.ty.” requires

conceded, stated,It that to crossis as Stearns attemptedalready
evi-the track that a train was There wasknowing approaching.

train,that, at the he-dence his rate of travel after discovering
in in ifwould have crossed advance of the train its speed'safety

hour,had not was struck byexceeded miles but hetwenty-five per
train an The-the because its exceeded miles hour.speed fifty

evidence,,were, therefore,causes of the in this of theviewinjury
train, of the-the of under the circumstancesthe concededspeed

andcase to warrant the conclusion the defendants were negligent,
cross, As thereStearns’ decision to made the train.upon seeing

in-was thatno evidence which established Stearnsconclusively
suicide,tended to commit it could be found he made the attempt.
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a mistake as to the of the train. was evi-because of Therespeed
itdence from which is claimed that Stearns havemay reasonably

train,train milk whichunderstood that the was theapproaching
station,at the South and the of which■stopped Danbury speed

while down for the would be much less thanslowing stop twenty-
was, however,train anfive miles hour. The a overper freight,

time, in thehour behind about ten advance ofminutesrunning
of milk train.time theregular

milk orWhether Stearns understood the train to be trainthe
claimed,it a it mere butas is isrecognized freight, speculation;

knew, known, washe or must be held to have the train■assuming
a it follow he must be withdoes not knowledgefreight, charged

The at thisits excessive of thisspeed■of speed. regular freight
time-card,the was a fraction overto twenty-twopoint, according

hour, of ofan and the rules the road themiles prohibited running
miles an ruletrains over hour. Anothertwenty-five requiredfreight

no•a whistle at whichblast of the stationsuponlong approaching
made. There was that this whistle waswas to be evidence■stop

thator There was no direct evidence•omitted not given.properly
road,with had■Stearnswas the rules of the or seenacquainted

hour;at about this but itthis pass appearedparticular freight
to milk fourthat he had been this train with for years,driving

milk train.a would ahead of the■andthat occasionally freight pass
is in accordanceIt is to be the defendants’ roadpresumed operated

Stearns,rules, and it could be inferred that observa-bywith the
attendance,his four had become acquaintedtion years’during

ofmanner of In the absencewith the trains.customary moving
runthat the were accustomed to•evidence employeesdefendants’

trains, train at in of the rulesor this this violationplace,freight
road, theit be found that Stearns knew•of the reasonablymight

run,train, toit took the as it should be and was customarilytime
if led the absencereach the even he was not to believe bycrossing,

and,that it would slow down a■ofthe station whistle for stop,
team, time forhis,the of there wasaware of speed judgedbeing

cross,him conclusion which would have been correct exceptto —a
thatfor the unusual of the train. There was also evidencespeed
fact,was afraid ears. This•one of his horses somewhat of the

the otheris evidence to be considered withnotthough controlling,
man of ordinaryfacts in the case the whether aupon question

was,in the situation with theStearns knowledgeprudence, placed
had, he did. Ashad to have have done ashe or wouldought

mind thata inwas evidence to establish belief histhere tending
hour, thattrain did not exceed miles anthe speed twenty-five

material, Nor canif could from thenot be taken jury.‘question,
that theit said that there was no evidence to showbe tending
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did, inhave acted as Stearns theman would not face ofordinary
that, the as befacts it found he under-evidence upon mightthe

them, hethe course was safe.pursuedstood
fact that do not aIt is not the cross railroadprudent persons

isknow a train To do sowhen be-­they approaching.track may
rule can be laidor “No inflexible downsafe as todangerous.

traina within which it isthe distance before to-­moving safe
will thea It rate ofcrossing. depend upon atattempt speed

andtrain is the condition of thewhich the Eachmoving person.
musttherefore its owndependcase measurably upon peculiar-­
Railroad, that,v. 69 Md. 339. It isfacts.” State urged although

and saw trainlooked at the when he wasStearns feetfifty-seven
he did not look towardfrom the the traincrossing, again until

him.was Whether a ofas the engine upon personjust ordinary
reached the conclusion that his prudent course-­prudence, having

track,to drive over the would then havewas hisgiven whole-­
outto the course he hadattention decidedcarrying orupon,

team,have diverted his attention from his iswould a question of
“We have to deal with man as we find him.fact. When we

information that fixes our minds anupon impression thatget a
exists,facts actcertain state of we thatupon impression. We

that we are and thenourselves ahead.satisfy least,,Atright, go
do Dr.men this. Gratiotordinarily prudent sawplaintiff][the

half a mile that heengine switch,an was on aaway andsupposed
him atof course not all. He thisapproaching accepted as a fact

it;on and there noand acted would be more reason in requiring
him to look the track learnup to whether heconstantly w'asmis­

fact, thantaken about this to men insupposed require their mul­
affairs to hesitate attitudinous andevery step question not only

ofthe correctness their but even the truth orjudgment, offalsity
to thatwhat seem be'the facts environ them. It would be a great

if occur;to no couldhumanityboon mistakes but to menrequire
hesitate toto act what seems manifest toupon ears,their andeyes

itbecause is that notsimply possible havethey may seen and
is,fact as itheard the would virtually businessstop and com­

Railroad,v.merce.” Gratiot 16 L. R. A. 189; Bonnell(Mo.) v.
Railroad, 39 N. J. Law 189.

It has been held in several cases that the reliance of the-
theengineer that aupon assumption person whom he sees-

a aat willdistance andapproaching crossing allowstop the train
isto not even evidence of and itgo by cannegligence; behardly

theheld that traveler’s that thehighway assumption railroad
are thenot with aemployees approaching crossing reckless disre-

itsof is conclusive evidence ofgard dangers, in thenegligence
traveler. There was no error in denialthe of the motions for a

andnonsuit verdict.
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onreasonable men the have foundevidenceBut although might
careful, also have found it careless.conduct they might■Stearns’

that if Stearns inclaimed was attemptingThe plaintiff negligent
track, and himself into a dan­the ofthereby got positioncross-to

himself,he could notwhich extricate the defendants’from yetger
inin of the train the due careexercise ofcharge ought-servants

in to havehim season slackened thehave seen of thespeedto
accident. Theand averted the defendants to theexceptedtrain

to the of the whether the defendantsjury questionsubmission
after inthe collision Stearns ahave prevented seeing place•could

asdefendants concede matter law ifThe of that theof danger.
ortrainmen, after discovered to have discovered thethey ought

facilities at theirwith the command havecould prevented■danger,
care,due the defendants are v.liable. Gahaganbythe injury

Railroad,441; N. 285.Railroad, N. H. Yeaton v. 78 H. The70
is that no wasthe evidence beforeexception producedofground

which it could be found that the of the trainspeedthe uponjury
so as toslackened the after theprevent injuryhave been•could

became apparent.-peril
saw the train when feet from thefifty-seven crossing,Stearns

team, and Ithis to was atcross. thisattemptedupwhipped
trainmen,train,of andin the the ifhe came sightpoint observant*

hishave discovered to cross. Atand should thisattempt•could
at the onetrain was about witness theunderpass,the placingtime

it, thatnorth of so the distance of the traingreatestjust•engine
evidence in the case was 435 feet.crossing upon anyfrom the

that with inChase testified the brakes orderwitness working'The
feet,inhave 300 to 350 ifbeen thestoppedtrain could speedthe

<an hour.milestwenty-five-did not exceed
of thetestimonybelieved the trainmen that theIf the jury

milesexceed an hour' and that thedid not oftwenty-five•speed
Chase, and found that the brakes were in work-expert,plaintiff’s

order, could have found that after the trainmen knew ortheying
known of Stearns’ to cross couldattempthave havetheyto•ought

it the thistrain before reached But wouldthe crossing..stopped
verdict for the because both con-plaintiff,a partiesauthorizenot

cede, is that in such nothe fact case injuryand amply apparent,
brakes,from a failure to theresulted becauseapplyhave-could

•Stearns, train was at or above the whenunderpassif the he
team, have the andhis must reached apassed crossing■startedup

the the ifbefore train reached itsof safety crossing, speedplace
miles an hour. Stearns was atnot exceed twenty-five driving•did

hour,at anfour miles until he observedestimated■aslow speed,
his horses into Iftrain, he started a ten-mile gait.when upthe

to anhe cross seven milesonlyafter attempted averagedhis speed



v. Bailroad. 47StearnsN. H.]

second, in secondshour, he would have trav-or ten feet eightper
andfeet, a ofover the reachedcrossing, placepassedeled eighty

timesame of the train atthe twenty-five.safety. During length
second,hour, thirdor and one feet wouldthirty-six permules per

feet, the in290 or less than least distance whichhave traveled
it have beenestimates could Butwitness Chase thestopped.the

Therefore,metand team on the eitherStearns’ crossing.train
nearer or attrain was much the crossingthe muchproceeding

were theor the defendants’ andspeed, experts right plain-greater
to the distance within which couldas the traintiff’s bewrong

¿stopped.
taken,of the facts itWhatever view is cannot bereasonably

to the train afterfound'that failure Stearns’stop becameperil
forcause thewas the evidence.apparent negligent injury, upon

in trainthe situation which the could beenthat haveonly stopped
from which nomust have been one would haveinjury resulted.

boththe evidence of the on sidesBut as to theexperts distance
which the train could be waswithin andstopped opinion,merely

the offounded the Thewas brakes. defend-upon proper working
fireman,thatevidence was when the thatants’ Stearnsobserving

“cross, Whoa,” thewas to calledattempting engineer pulled the
sand,into the andbrake the andemergency position applied that

all be tothat was that could done check the train. There was no
done,that this was not or that•evidence else could haveanything

been done. The foronly was when itground controversy was
done; and the for inonly ground negligence this respect, that

action notthis was taken as soon as it should have been.
the wereWhether brakes before the station was reached,applied

testified,the at timeas trainmen or the of or after thejust colli-
sion, as evidence offered the hadby someplaintiff totendency
establish, demonstrated,it was since the rear car thepassed cross-

that,before the train with the brakes in theing stopped, condition
in which and of thewere the train as itthey speed was,actually

trainthe of the was tolength (1,400 feet) required thebring
to atrain stop.

that,It is on the evidence as to thesuggested distance within
evidence,which the train was thestopped, expert and the failure

an-to show of after accident,the brakes the itinspection could be
found the inbrakes were not order andworking that their failure
to work was the the train did notreason in a lessstop distance.

ButThis be so. the that thefact brakesmay were out of order
show,to thattends not the train could have been more promptly
but relieves the fromstopped, trainmen the ofcharge negligence

in not a within less distance.stop As themaking trainmen could
.not have the train theby brakes whenstopped applying the train
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Stearns'if to havethey recognizedwas at the underpass, ought
do untilthat did not soit is immaterial theyat that point,peril

teThe answernearer the only suggestedthe train was crossing.
that, have beenthe train could notthis is thoughreasoning

could have beenthe itscrossing, speedbefore reachingstopped
In v. Rail-to cross. Yeatontime allowed Stearnsandslackened

250,.Railroad, N.285, in 74 H.road, and v.N. H. Duggan73
thereif hadthat the brakes been appliedwas evidencethere

accident, notif the train were stopped.no evenwould have been
454,Railroad, was that less68 N. H. the evidenceIn Folsom v.

within, thewasthe back of the deceased’sinches of sleighthan sis
thatit. It waswhen the train reached apparentzone of danger

therea tenth of a second iessthe train had beenif the ofspeed
struck theaccident. In this case thebeen no enginewould have

accident, thehave theof the horses. To preventedrear quarters
in Stearnsso that the whichbeen delayedtrain must have wagon

it,track, andentered the crossedcould have uponwas riding
wasthe theof before crossingthe overhang -enginebeyondpassed

to havethe time for Stearnsit. necessaryby Althoughreached
evidence,theof be estimated fromsafetya mayreached position

within whichevidence as to the distancewasand there conflicting
a when at twenty-fivetocould be brought stop runningthe train

withinhour, was of the timethere no evidencemiles anor fifty
was thereNeithercould beeither performed.which operation

in the ofof the brakes speedof the action checkingevidenceany
the train.

thein that applica-toThe appears suggest argumentplaintiff
in a of directly propor-results decrease speedof the brakestion

testified thatwitness Clarkdistance traversed. Theto thetionate
in 300'miles an hour could be stoppedtwenty-fivetraina running

feet,1,4001,300feet,-if miles in totoforty fiftyto 350 running
which thethat the rate at speed,it can befrom which argued

traversed; it wouldforwith the distanceincreasesdiminishes
that, the was-with the brakes set when speedto followseem

hour, would350 feet moremiles anto twenty-fivediminished-
standstill, and that it would therefore requireathe train tobring

to1,050 twenty-feet to reduce the from fiftyspeedleast 950 toat
be theThe justnot be so. action mayThis mayfive miles.

effectat first and a less retardingmore effective havingother way,
traveled, or thethe the distanceor otherreason longerfor some

How-the distance.tobemay exactly proportionaleffectretarding
of thebe, a train underthe action of applicationever this may

was no evi-Thereof commona matter knowledge.is notbrakes
couldto show that the trainmenthe jury tendingdence before

havetrain to permittedthe of the sufficientlyspeedhave checked
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that anin A conclusion earlierto applica-cross safety.Stearns
brakes, hadat time after Stearns created the dan-of the anytion

thewould have wouldhisby prevented injuryneglig'ence,ger
Tiremere founded on no evidence.have been conjecture ques-

to the waswas submitted because there notion improperly jury,
inwhich it becould determined theevidence upon plaintiff’s

favor.
Woodward,was that one who saw Stearns whenThere evidence

the stood on the stationhe turned into andpassageway, platform
track, towaved his arms across the Stearns tomotioning stop;

it is claimed that the train was thenand houseopposite Langley’s
motions,and that800 feet Woodward’s not intendedaway, though

a the train to should been seen and soas to have inter-signal stop,
and that atthe that distance the train couldengineer,bypreted

or thehave been slackened to havespeedstopped sufficiently pre-
It not seemvented the does reasonable to convict theinjury.

didof because he not understand a forengineer negligence signal
be,for him.as one But however thatStearns if themay engi-

at itneer was this time was before Stearnsnegligent imprudently
when, Stearns,and at a if he hadto cross time seenattempted he

have assumed Steams would andmight properly thestop permit
team,totrain for Stearns hisgo by. Except thestarting up

would not have withcollided the team. Theengine collisiononly
would have been between Steams’ andhorses the sidepossible of

train. Thethe trainmen’s before Stearnsnegligence had created
the his could not held aby be todanger negligence failure save

fromhim the results of own wanthis of care. The failure to
whistle at this time as a ofcause the stands on theinjury same

with the further that the ofground, objection the whistlepurpose
is to of train,notice the of the ofgive which itapproach is con-
ceded was inStearns aware toseason himself.protect After he

to cross with ofattempted train,theknowledge andapproaching
was in the there is noengaged attempt, evidence further signal-

whistle,the if it,there wasing by foropportunity would have
Stearns’ team orstopped theprevented injury.

There is no occasion to consider the remaining Theexceptions.
to the denial ofexceptions the amotions for nonsuit and verdict

are overruled. The to theexception submission of the second
issue to the is sustained.jury

setVerdict aside: new granted.trial

All concurred.
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