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employers,negligence against evidence deemed suffi-certainIn an loraction
complained from thefinding injuries resulteda ofthat thecient to warrant

warning danger togive a was knowndue of whichdefendants’ failure to
them, justifiably ignorantplaintiff and theconcerning thebut which was

he did notrisk of which assume.
proposition beby general of which he deems toA a lawstatement counsel of

evidentiaryfacts, matterapplicable but does not introduceto the which
settingproved, furnishes no cause forhas been or cannot benotwhich

aside a verdict.
if,objectionableclosing argument as state-in are notRemarks of counsel

evidence,fact, they supported by ofand as conclusionsare thements of
arelaw correct.

anda ofcharge a a correct statement rule lawjurya to embodies of"Where
case,particularqualification applicable it is not sufficienta to thereiterates

givinga in an the rule wasground for trial additional instructionnew that
repeated, omitting modifying clause.the

Case, Trial and verdict for thefor jurybypersonal injuries.
term, 1907, of theTransferred from the October supe-plaintiff.

■Pike,rior court J.by
at in theThe while work as a car repairerwas injuredplaintiff

At of heat Concord. the time the accidentdefendants’ shops
had been thewas old and defendantsemployedsixty-two years by

six For the last four of this be worked onfor years. years period
8, the of in thetrack No. which enters south end the repair shop
a and when the doorscenter of ten feet seven inches widespace

and into theat that entrance are over which cars areopen, pushed
to be At tbe time tbe was be wasshop repaired. plaintiff injured

others,with in a over track No. intocoke car 8engaged, pushing
car,the He liad taken a on the of thesideshop. position easterly

end, and,,from its with theabout four feet hands undersoutherly
down,of car and was with his shouldersill the head leftpushing

the third the car door. It forwasagainst hinge upon necessary
him to bend over in order to his the iron.keep againstshoulder

“ it,hadThe other men their beads down to to down togetpush,
it.”to bold of While this andget position pushingoccupying

car, the wasthe crushed between the car and tbeplaintiff moving
thick,door. door was and a half inclies andTlie twoeasterly

a wasWhen it immovableoutwardly post.opened against open
track,with theand the widernearly parallel space being slightly

at tbe outer theof door.edge
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The ear which the was was nineplaintiff feet and fourpushing
or five inches wide. Coke cars which he hadupon previously
worked, and which were similar in into theappearance one ques-
tion, varied in width from feet and two toeight inches feeteight

inches;and inand them into the theeight pushing plaintiffshop
and his fellow-workmen had thecommonly passed between sides
of the cars and the door. The was not aware that theplaintiff
car he was was wider than coke ears he hadordinarypushing

on,worked and informed him. didHe not know the dan-nobody
of door,to between the sideger of the car and theattempting pass

and warned him.nobody
The car which the was had to be movedplaintiff frompushing

to feetforty before the When thesixty reaching shop. plaintiff
to he intended to the atpush the sidebegan go through doorway
car,of the histo usual custom. Near the track andaccording

about feet from the door of the awas small woodenthirty shop
and an oldhorse car sill. The sill was about inches fromtwenty

car,the nearest track and from sideinches the of the oneeight
end of it the andhorse the other on the atresting upon aground

about inches from Apoint the door. fellow-workmaneighteen
was in front the andof the side ofplaintiff on same thepushing

aside,car. As the car theneared horse this man whilestepped
and,the over theplaintiff horse with hispassed astride thelegs

sill, continued to the car toward thethe Before manpush shop.
in front left his the could not see the door ofposition, plaintiff

car;the to theso as distance it andshop, between the andjudge
such,afterward his was and his attention was so takenposition up

track,with the andtimber nails which laid thebesideavoiding
he did it.that not observe The became fas-plaintiff’s clothing

himself;tened to the hecar so that could not extricate and as to
fact,the time he learned of thiswhen the evidence was con-

The defendants’ for a andflicting. motions nonsuit the direction
denied,of a verdict in their favor were and they excepted.

“for thethe counsel said: brotherDuring argument Myplaintiff
a does,read n’t Ilittle law which did will read thatsomeapply.

more;and the court will some and this law is law thegive you
ease,over, out,state case after week in and week and incourt and

court out. is ofIt the the master—in this the rail-duty case
work,road—to furnish the a in whichservant safe to withplace

safe The is not bound orservant to to seeappliances. inspect,
inwhether the master’s this hasduty beenparticular performed

not,or but can that master him ahe assume the has furnished safe
work,in withwhich to and the work theplace proceed pre-upon

that the master has his and is thedone that lawsumption duty;
Honor, Bartlett,of this state. Your that v. 71 N. H.”is Thompson



61v. Railroad.CharrieeN. H.]

toan thethe defendants here interposed exceptionforCounsel
“1 amcounsel said:the plaintiff’s readingwhereuponreading,

of and canminutes this youa of writtenmy argument,from part
in his for thecounsel plaintiffor not.” Later argumentexcept

ofhad a full allassistant knowledge“Abbottsaid: foreman][the
there;widthHe knew the of the door hecircumstances.the

it in knewof the car. When started he ortheythe widthknew
men,known; theit was his to tell ‘Boys,to have dutyought ”car;out; don’t on Tothis is a wide the side.’pinchedgetlook

theremarks defendants excepted.these
theto a ofportion quotedThe defendants also excepted charge

“: Ifand to the instruction the defend-in the followingopinion
foreman, Abbott, knew, or care couldordinaryants’ assistant by

known, to Charrier ofof the betweenhave danger being caught
lawof the holds the defendantscar and side the todoorway,the

hadhave the same knowledge.”

ILoive, thefor plaintiff.Martin <f>

Latee,Mitchell, for theFoster defendants.Sp

Bingham, theJ. In raisedquestions by theconsidering
verdict,a and amotions for nonsuit the isplaintiffdefendants’

of thethe most favorable construction evidenceto thatentitled
159,Stevensv. 78 N. H. 163.be it. Whengiven Company,can

construed, thatit the coke cars which theappears upon plain­so
histo thehad worked measurements of whichprior injury,tiff

him, notdid exceed feet inchesto inwere known eight eight
width, some of them were not wider thanand that feet twoeight

door,inches; andthe between such cars the inthat space shop
ina man would have to walk them intowhich thepushing shop

8, from atrack No. was eleven and half toanywhereover seven­
inches;half that the and otherand a workmen hadplaintiffteen

track,thethese cars into over this andpushed shopcustomarily
door;had between the car and thein so thatsafely passeddoing

had otheralso coke cars which were similarthe defendants in
were in fact about abut which foot wider than thoseappearance,

worked;hadthe that waswhich he not awareplaintiff ofupon
facts, no hadand informed him that the carthese one whichupon

class;thiswas set to work at time to that thathe hebelonged
width, thathad no to measure its and aopportunity during part

interval he was the car hisof the brief view of thepushing shop
workman,a anddoor obstructed thewas balance of theby time

him to ahis work take such andrequired position, his attention
in towas so avoid inobstacles hisendeavoring pathpreoccupied
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track,the that he didbeside not learn' of the to which hedanger
until he waswas between the car and the door.subjected caught

knew, known,It also that the defendants or to haveappears ought
men,for inthat it was the carscustomary into thepushing shop,

door; knew,the car and the andto between thatpass orthey
known, of ofto have the extra width this car dan-and theought

into be it theencountered into oneger pushing shop by standing
side, to informat its and failed the of it. Under theseplaintiff

circumstances, menreasonable conclude that theproperlymight
indefendants were not the of thenegligent informing plaintiff

that the ahe exercised care of mandanger; reasonably prudent
did; andin what that did nothe he know anddoing appreciate

andthe to which he was assume ofsubjected the riskdanger
injury.

defendants,. however,The contend that the knew theplaintiff
car and thebetween the door was insufficient to himspace permit

into and that he thislearned of fact and ofsafety, the factpass
that his clothes had become attached to the car at the time he

the But if itover horse. be conceded that evi-there waspassed
found,dence from which these facts could have been the asjury

reasonable men were not bound to this view of case,take the and
didtheir verdict demonstrates that not. Itthey is alsoclearly

that the could have avoided heplaintiff afterurged being injured
had it not been fact thatreached the door for the hadhis clothes

car;attached to the that his wasbecome due to thisinjury solely
circumstance, the occurrence of which he assumed as a risk inci-
dent to his Whether the could haveemployment. plaintiff avoided

door,he reached the hadafter his notbeing injured shop clothing
car,the isbecome attached to a of ifquestion fact. Butclearly

the should foundthe evidence have that thejuryupon plaintiff
could had hishave avoided clothes notbeing injured become
attached, haveand also should found that he assumed the risk of

from his toclothes attached disabled ofbecoming coke carsinjury
feetthe standard width and while(eight eight pushinginches)

said, law,them it cannot be matterinto the as of in ofviewshop,
information,of hethe lack that assumed the ofplaintiff’s risk

a car of width feet and fiveupon greaterbeing injured (nine
his thewhich rendered entrance into in theshop custom-inches),

is,The thesolution ofary matter ratherway dangerous.
inthat were that thethe justified defendantsjury finding ought

thatto have the would take aplaintiff at theanticipated position
car, attached,that hisside of the clothes would become and

It is- that ifthat he would be theinjured. defendantsapparent
had him the he havewarned of could itdanger, provided against

car,a different the orpositionby upon by sometaking taking
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so foundthat failure to.do wasand their properlyother precaution,
The fact that hisof his clothingbe cause injury.to the legal

was, thecar under circumstances hereto the pre­became attached
sented, the cause acted towhich producea mere condition upon

Moore, 277, 281;H.Harriman v. 74 N.the plaintiff’s injury.
578;568, 573, Co.,Railroad, N. CableH. Ela v. 71Brown 78v.

3,1,H. 4.N.
the counsel from the minutes ofThe read by plaintiff’spassage

of lawa statement of ahis was general proposition gov­argument
servant,and and did not introduceof masterthe relationerning

be,which could not hadmatter orinto the case evidentiaryany
been, Counsel state his view of thenot may properlyproved.

him to andthe facts as claimed beby proved,law toapplicable
Railroad,that done in this instance. v. 73is all that was Olney

erroneous aH. If statement was as ofN. 85. this proposition
law, eitherit not that the court ordoes appear expressly tacitly

ait; the case willand where such is verdict not be dis­confirmed
364,Railroad, 376;H.N. Dowturbed. v. 70 v. ElectricStory

Co., 68 N. H. 59.
'ofto the counselThe second theexception argument plaintiff’s

the statementis also merit. So far as to waswithout excepted
evidence;fact,of was the and so far as itone it wassupported by

law, wasa it was correct. Abbott thematter of ofrepresentative
who thethe to do thisplaintiffrailroad company assigned partic­

inbeen theular kind of work. He had of the rail­long employ
door,road, width of and the andknew the the car knew or ought

that the could notto have known into thesafely passplaintiff
of the car. His was theat the side railroad com­shop knowledge

inand as its of the workpany’s knowledge, representative charge
warn of the ifit was his to the aduty plaintiff danger, warning

482;N. H.was v. 66 Lintott v. Com­necessary. Jaques Company,
628, 632;N. H. N.69 71 H. 346.Lapelle v. Company,pany,

this toWhat said about the one takenis to theexception applies
the courtlast of the which in his torequest plaintiff, gave charge

In the of the court wasthe both actionjury. right.
risk thethe of assumed jury were instructed atUpon question

manner, thein the most burden of the instruc-length painstaking
thetion that the defendants’enteringplaintiff uponbeing employ-

allthe risk of fromment assumed of whichinjury hedangers
knew, him;care would reveal toor which that ifordinary he

theknew to have known of ofor danger be-ought being caught
door,tween and the and the riskthis car when he hadappreciated
choice, recover;could notthe of free he but that ifopportunity

it,did and nothe not know of did it until itappreciate was too
didfrom the then helate to not assume it. Noaway danger,get
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was taken to this but one was taken to aexception charge, special
at theinstruction which was as follows:given plaintiff’s request,

“ I have told he did not the risk if didassume he not know ofyou'
If,it in season to avoid it. as soon as he did see the anddanger

it, it,in ahe was such situation that he could not avoidappreciate
then of course he did not assume it and was not in fault.”why

The first is that the first sentence in this instruc-objection urged
“the or iftion does not contain the exercise ofqualification, by

care he would not have discovered it.” It true thatis thisordinary
ais essential to statement of thequalification complete prop-legal

osition; it had andbut as been over over in thegiven gen-again
we do think theeral not could have been misled bycharge, jury

Mills,its from Saucier N. H.omission this sentence. v. 72Spinning
Railroad,292. The of the instruction is v.balance correct. Olney

427, Amidon,431; 301, 302,N. H.71 v. 72 N. H. 303.English

overruled.Exceptions

Parsons, Young,J., J.,C. and dissented: the others con-
curred.

Grafton,
6,Oct. 1908.

v. Burt.State

“man,” 15, 278, Statutes,chapterin Public is notas used sectionThe word
adults, persons of the male atto but includes sex who have arrivedlimited

capable rape.puberty, committingage ofof or arethe
child,rape upon allegation agea tofor woman the as isan indictmentIn

positivesufficiently gives yearsif it information as to the child’sdefinite
agethat the of consent.she was belowand shows

brought superiorproceeding inrespondent in a the court under the crim-A
provisionsstate is not entitled to be tried under the of theinal of thelaw

1907, 125),(Laws upon ground that he is a minorjuvenile act c. thecourt
years.age of seventeenunder the

by attorney, imprison-argument prosecutingin a that sentence ofA remark
unlikely respondent,a is but anbe to follow conviction of thement would

law, prejudicialthe effect of is neutralizedstatement of whicherroneous
jury disregarded.by to the that it should bean instruction

Indictment, the withrespondent committing rapecharging
Trial and verdicteleven old.a woman child years by juryupon

term, 1907, of thefrom the October supe-Transferredof guilty.


