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interpretationThe of a expressedwill is the ascertainment of the testator’s
purpose competentby evidence, applicationas disclosed all the and not the

construction, particular phrasesof technical rules of under which or terms
necessary express givenare to a intent.

giveA testator’s manifest intention to hishis estate to sons’ children after
by providethe death aof devisee for life is not defeated his failure to trus-

remainder,support upontees to the the termination of the life estate before
presumedthe birth children. Inof such ease it is to be that he intended

impose uponto the trust his executor.

Petition, for achdee as to the avüIexecution of the of Jonathan
term, 1907,Transferred from the of theSpaulding. September

Peaslee,court J.superior by
The will contains the the deceaseclause: “At offollowing my

wife,said in decease,Tor case of her aftermarriage my give,
and alldevise the in andbequeath, her handsproperty possession

at the time theof of either inevent shares to thehappening equal
sons,■childrenof two Charles A. and Albert M.my Spaulding

and their heirs forever.”Spaulding,
The will life,the widow estate with tothe for thegave right

use ifthe andfor her named asprincipal hernecessary support,
■executrix. After her decease the adminis-wasplaintiff appointed
trator and received both and as the estate ofrealty personalty
Jonathan. The two sons were Jonathan’s descendants.only

death,Charles died after his but that of hisfather’s before mother.
widow,He left a but no children. Albert is a bachelor about fifty

old.years

Bales,JE. for theGreorge plaintiff.

Hess for theCrow defendants.(of Illinois),if

Parsons, J.C. At the ahis decease testator left widow and
had, had,two sons. Neither of the sons then hador children.

will,Under athe of his child ofof either the two sonsprovisions
at testator’s would anthe death haAe intaken interest theliving

estate,real defined under the terms of laiv athe as vestedcommon
remainder, the of which would to inhave let after-­vesting opened

children,born while such interest have beenmight destroyed by
the of the inestate the of theconsumption necessary support



Hayward V. 98SPAULDING.N. H.]

the willno child in existence when tookAs waswidow. there
effect, was to a or uncertainthe over person.gift dubious

As no child wasis asa remainder described contingent.Such
widow,,in theexistence of the estatethe particularborn during

vested; under the strict rules of theandremainder neverthe
law, because of the termination ofthe remainder failedcommon

wereit. devises institutedExecutoryestate whichthe supported
in thethe the cases where rules ofbywill of testatorto support

anot as remainder.a devise a future estate could operatelaw of
testators,“were out of to thatallowed indulgence theyThey

of to remain­without the intervention trustees preservemight,
inders, strict settlement thebeyondestablish future interests

v.those had the estates.” 52Burleighreach of who prior Clough,
267, 230, ;273; v. 46 N. H. 235H. Yeaton v.N. Wood Griffin,

; Straw,Roberts, 18 320.28 N. H. 459 Eaton v. N. H.
widow, ifhad no devise to the or the devise toIf there been
testator,death the devisehad her the to theher beforelapsed by

anwould been asunborn children have supportable executory
525, in lim-Rem. because such case thelimitation 526),(Fearne

a and couldestate was never freehold not beited supported by
remainder,as such an estatea which to sup-construed requires

it. But in of the rule that a devise which canconsequenceport
will never be anconstrued as a remainder deemedbe executory

267,v. 52 N. H. it is said thatClough,devise (Burleigh 273),
once asthe freehold has vested so towhere preceding sup-

remainder,a the devise cannot anycontingent by subsequentport
386.,limitation. Rem.enure as an Fearneaccident executory

395, 526.
rules,But the of however wellthese supported byvalidity

not be considered. However theirneedauthority, simple applica­
case,thewould make the of cannot be reliedtion disposition they

whichRules under orof interpretation particular phrasesupon.
intention,a orterms are to toexpressnecessary particular give

thereto, since here. Aseffect have been abandoned was saidlong
Kennard, 303, 311,63 inin Kennard v. N. H. reference to earlier

“relied ofcases then cited and the ruleupon: Upon testamentary
state,in this it immaterialestablished is whetherinterpretation

orcorrectlythe doctrine of remainders is incorrectly applied.
. that doctrine be and itWhatever however bemay may

it asidedoes not set the rule that theapplied, supreme interpreta­
a will of the Iftion of is the ascertainment testator’s intention.

the willit the intention disclosed terms of the in thisupholds by
case, useless; it, useless,it is if it does not it is asuphold equally

will.”it cannot break the
It not that the ofis intention written instrumentnecessary any
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should be in words,a form ofexpressed particular or the useby
•oftechnical terms. “It is.sufficient if the intention of the parties

instrument,•canbe from the inread thegathered of the com­light
evidence itspetent bearing upon v. Hos­interpretation.” Upton

mer, 493,70 N. H. 495. The testator’s intention is the sole sub­
“of It is determined aject inquiry. as of factquestion com­by

evidence, and not rules of law.”petent by Barker,v. 66Edgerly
434, 447, cited;N. H. and cases Stratton,Stratton v. 68 N. H.

582, ascertained,585. When effect,such intention is to be given
however,with the that theexception, intention cannot be followed

“so;when it is or to do animpossible illegal for intention will
not avail anto create or an estate.”illegal impossible v.Burleigh

267,52 N. H. 271. Decisions “whichClough, have in so many
testators,•cases defeated the intention of by substituting, through

the of an artificial and law,technical ruleapplication of a differ­
”-ent estate thatfrom which the Straw,testator intended v.(Eaton

320, 329,N.18 H. notare now followed here.330),
estate,The testator intended that his real as well as his personal

should to the children hisproperty, of two sons.go The wasgift
had-onehe to make. The fact thatpower him,his wife survived

or that no child inwas born the widow,lifetime of the is not a
sufficient reason for his will. It cannot be inferredbreaking from
the will that he intended his sons’ children should have the estate

wife,if he survived his and that his sons should have it if she
him,survived because he in thatexpressly provided case for the

■extentto which the to the children should be diminishedgift by
the necessities of the widow. Neither does his failure to provide

remainder,totrustees hold an estate sufficient to the insupport
case of the death of his widow before the birth of chil-anticipated
dren, render the ofimpossible the estate for them.preservation
He knew that at the death of his widow the of anappointment
executor in the of the to collect thecapacity estate andplaintiff,

entitled,transmit it to the would bepersons Not hav-required.
another to hold the ifing provided it is to beproperty, necessary,

inferred he intended to such trust the orimpose upon plaintiff,
the whoupon hisperson v.might occupy position. Campbell

181; Currier,N.71 H. Chase v. 63Clough, N. H. 90. If the
trust, acannot execute the trustee canplaintiff be appointed by

Tr.,the 1 s. 121.court. Per.superior
The testator intended that both real andthe estatepersonal

■shouldtake the same course. Effect must be to that intention.given
Ross, 213,Pa­ N.rker v. 69 H. 216. It is tounnecessary

consider whether the that have been to theobjections urged pres­
are, not,ervation of the thereal estate for unborn children or are

not,to the estate. If areapplicable asthey topersonal appears
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conceded, both shouldintention thattbe testator’sin argument,be
thata to theis further answer objectionscoursethe sametake

raised.have been
is now imma-the testatorbyof intendeddistributionThe time

to besuch distributionhe intended or expectedWheneverterial.
be beforethe should madedid intend distributionmade, nothe

into existence.his estate camewhom lie gavethe class toofany
all thechildren should haveintended the propertytestatorAs the

sons, the should havehe did not intend sonshisand none togave
after, before, born.the children should beorthe income

(Jasedischarged.

Peaslee, the others concurred.J., did not sit:

Hillsborough,
4, 1908.Nov.

v. Dow & Tr.Steer

chargeable allexceptions, for funds of thea trustee is defendantWith certain
upmay hands the time of disclosure.to his towhich come

company agentfrom an to its are notdue insurancecommissionsRenewal
wages they policiesforeign ifexempt as relate tofrom attachment written

trustee,process upon theyprior ifthe nor accrued from theservice ofto
subagents.inseparable and hisof the defendantlabor

dulycompany byforeign has been summonedA insurance which service
chargeableupon agentasinsurance commissioner is trustee of itsthe .for

state,upon policies regardlessindue written thiscommissions ofrenewal
paymentsubsequent agreement the of the fundsa for elsewhere.

Debt, founda Pacts the court.byupon Tbe de-judgment.
and was defaulted.subsequentlyfendant Theappeared only

to of the New Yorkis as tbe Life Insurancecontroversy liability
trustee; that was transferredas and aquestion withoutCompany

term,Plummer, J., 1908,from the ofJanuary tbebyruling supe-
rior court.

was summoned service theThe trustee insurance com-by upon
1906, atmissioner, 5, that dateand was notNovember indebted

10,the disclosure taken 1907,to defendant. Fromtbe itMay
was tothat the trustee then indebted tbe indefendantappeared

1906,80,Prior to June$91.27.tbe of tliesum defendant was
in Newtbe of the trustee was inHampshire, locatedagentgeneral


