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conceded, both shouldintention thattbe testator’sin argument,be
thata to theis further answer objectionscoursethe sametake

raised.have been
is now imma-the testatorbyof intendeddistributionThe time

to besuch distributionhe intended or expectedWheneverterial.
be beforethe should madedid intend distributionmade, nothe

into existence.his estate camewhom lie gavethe class toofany
all thechildren should haveintended the propertytestatorAs the

sons, the should havehe did not intend sonshisand none togave
after, before, born.the children should beorthe income

(Jasedischarged.

Peaslee, the others concurred.J., did not sit:
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chargeable allexceptions, for funds of thea trustee is defendantWith certain
upmay hands the time of disclosure.to his towhich come

company agentfrom an to its are notdue insurancecommissionsRenewal
wages they policiesforeign ifexempt as relate tofrom attachment written

trustee,process upon theyprior ifthe nor accrued from theservice ofto
subagents.inseparable and hisof the defendantlabor

dulycompany byforeign has been summonedA insurance which service
chargeableupon agentasinsurance commissioner is trustee of itsthe .for

state,upon policies regardlessindue written thiscommissions ofrenewal
paymentsubsequent agreement the of the fundsa for elsewhere.

Debt, founda Pacts the court.byupon Tbe de-judgment.
and was defaulted.subsequentlyfendant Theappeared only

to of the New Yorkis as tbe Life Insurancecontroversy liability
trustee; that was transferredas and aquestion withoutCompany

term,Plummer, J., 1908,from the ofJanuary tbebyruling supe-
rior court.

was summoned service theThe trustee insurance com-by upon
1906, atmissioner, 5, that dateand was notNovember indebted

10,the disclosure taken 1907,to defendant. Fromtbe itMay
was tothat the trustee then indebted tbe indefendantappeared

1906,80,Prior to June$91.27.tbe of tliesum defendant was
in Newtbe of the trustee was inHampshire, locatedagentgeneral
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Manchester, had inand his hissubagents Under contractemploy.
he was toof entitled renewalemployment, commissions topayable

Manchester,at on inhim business transacted New Hampshire by
and Thehim his disclosed indebtedness of the trustee allagents.

from renewal commissions toarose the defendant fromaccruing
in himNew done and hisHampshire bybusiness Junesubagents.

1906, Boston,30, defendant to andthe removed his renewal com-
him inwere made topayablemissions Boston instead at Man-of

chester.
term, 1908, theAt the trustee counsel andJanuary appeared by

a thefor uponmoved Thedischarge following grounds: (1)
are inrenewal commissions are Massa-wages; they payable(2)

; and at the time ofchusetts service the trustee the(3) upon
indebted to the trustee.defendant was

Andrews,Andrews for plaintiff.the

Hurd, for theN. defendant.Henry

Brown,Burnham, Warren,Jones for the trustee.

Parsons, AJ. trustee is chargeableC. not for theonly funds
in histhe defendant hands at the timeof isprocess served upon

also,him, but with certain allfor thatexceptions, come tomay
S., 245, 19;hands to the time of disclosure. P. e.his s.up Gove

Varrell, 78; 174,N. H. v.58 Palmer 45 N. 178;v. H.Noyes,
Sanborn,Railroad, 337, 345;33 N. H.Smith v. 6 N.H.Edgerlyy.

laborfor the397. defendant afterWages performed by service
S., 245,the are an e.trustee P.exception. s. 20. Ifupon the

commissionsare forrenewal labor inpayments performed placing'
the fundthe disclosed is not within theoriginal policy, exception

it is to be inferred such laborbecause was performed before the
service,toleft the state thedefendant and for theprior further

that the arereason thosewages excepted only as paymentaccruing
inservice. A fundfor created thepersonal laborpurely part by

wife and minorof than the children theothers of defendant is not
Rice, 507, 510; Brown,v. N.Robbins 18 H. Hale v. 59excepted.

551; N.Fife,v. H.N. H. 70 89. Where “no means areGray
itwhich is to extricatebyfurnished thepossible laborprivileged

from the other the cause ofingredients composing indebtedness
value,”its the trusteeand to ascertain is chargeable.

30, 1841, 601;of 1841Prior to the act June c. R.(Laws S.r
c. a nottrustee could be on account of his tocharged208), liability

note,on athe defendant or ofnegotiable promissory reasonby any
in the inaction of defendant hischose possession. The negotiable
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case,inof his the firstcharacter the instrument evidencing liability
bonaif he were a holder suffer a losschargedwhereby mightfide

twice,the to and the lack of means foror maker be compelled pay
second,the in the were the for the hold­reasonssecurityenforcing

that liabilities or securities were not included within thesuching
“ chattels, credits,”or interms used the actmoney, goods, rights,

1841,1791. the act of were for theof means collec­By provided
trustee,in andtion of choses action held the hisby liability upon

“ state,notes inmade or this or thepromissorynegotiable payable
which, same,at the time of the resided into thisparties making

state,” towas made attachment this Thesubject by process. legis­
S., 230,lation was c. s.extended so as tosubsequently (G. 21)

state,and ininclude all or“made thispaper payablenegotiable
which, same,the to at the time of inthe residedparties making

S., 245, 21, Laws,22; 1792, 151;P. c.this state.” ss. ed. Coxp.
Severance, 86; 359;N.v. 70 H. v. 20 N. H.Burley, FletcherSibling
Fletcher, 452, 453, ; Platt,N. H. H.v. 7 454 N. I. F. v. H.Co. 5 N.

; Dean, Therefore,Stone v.193 5 N. H. 502. where it is sought
holdto the trustee as liable the trustee willupon paper,negotiable

be unless the instrument comes within thedischarged description
Gilman,of the statute. N. 353;Chadbournv. 63 H. Carbeev.

Mason, 64 N. 10.H.
the of theterms contract between theBy defendant and the

trustee, the infund wasquestion at the time theof attachment
in ItMassachusetts. does notpayable that theappear original

contract or the variation relied were reduced to Butupon writing.
were,that thethey instrument wasassuming not Sonegotiable.

disclosed,far as it is it was a mere ofcontract employment speci-
the remuneration for service Itfying agreed rendered. is not

within the thebeforeexception legislation theexisting extending
of attachment toprocess foreign cover certain negotiable paper,

and the of the statute have noprovisions Theapplication. plain-
contract,tiff is not to enforce theseeking but to reach inproperty

the trustee’s hands which the contract shows to to thebelong
defendant. The contract is title,material on the ofquestiononly
and the same office aas bill ofperforins sale or deed land in aof

to hold the fortrustee theproceeding of orpurchase price goods
land. The in attachable,fund of the trusteepossession here is

of the of the toregardless agreement trustee it to thetransport
Boston,defendant at as a horse or ofprecisely carload goods

would be. The fact that of a debt is be madepayment toagreed
out of the is anstate not answer to the trustee Sturte-process.

Robinson, 175;vant v. Williams, 286,18 Pick. Blake v. 6 Pick.
315. It does not that the contract aappear by demand theby

indefendant Massachusetts was made a condition histoprecedent
VOL. lxxv. 7
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were,to the If it in theof action recover debt. absence ofright
defendanta demand the could not maintain an for thesuch action

here To the rule thatfund or elsewhere. the trustee cangeneral
for what the defendant could recover of him in anbe onlycharged

contract, there v.on the are Libbyaction exceptions. Company,
H. He be where the notN. 587. defendant couldmay67 charged

demand,asuit without of none hasmaintain a proof although
137; Morse,N.18 H.made. v. v.Kittredge, Woodbridgebeen Quigg

“The is to be wheneverN. H. 519. trustee itcharged5 appears
in his which the has athat he has hands toprincipalmoney right

demand, demand madewhether a has been or not.”receive upon
court,in this it to be thatIn theappears urgedargument

an inhabitant of the state. It has been held that ais nottrustee
state,and of another served with pro­inhabitant althoughresident

here, abe as trustee contract touponcannot charged exceptcess
here, of inor for the defendant hisgoods actuallybe performed

of him.the time the service of the writhere at uponpossession
; Ross, 201;N.Smith, 45 N. H. 533 31 H.v. v.YoungLawrence

510; Winchester,N. H. Jones N.24 v. 6 H.v. Thompson,Sawyer
not to indoes have been taken theThis objection appear497.

court, the to residence of theand facts as the trustee aresuperior
found; the absence of to thebut from objection validitynot fully

commissioner,the insurance itserviceattachment by uponof the
“the is a mutualthat trustee orforeign joint-stockinferredbemay

and inadmitted thisto businessdoingcompany,” dulyinsurance
169,S.,P. c. s. 4. In oflaws. view the stat­to itssubjectstate

S., 170, 14; lb., 169,c. s.the c.on subject (P.utory provisions
a ina as the courtssuch ofparty appearing litigantwhethers. 4),

state, otherwise,a of oras resident theis to bethe state regarded
Timeserious consideration. need nota requiringquestionmaybe

for that the trustee is tofor the purpose; assumingnow takenbe
state,inbusiness the casea non-resident thedoingasbe regarded

“ A inthe statute. business thisperson doingcovered byis fully
the bestate summoned trus­mayoutsideresiding uponandstate

trustee,as if. . and he be as hemay. chargedtee process,
state, . .. forthis or creditsanyinhabitant of rightsanwere

of contracts made or withinperformedreasonbythe defendantof
245,S., s. 5. The for itc. credits which isP. soughtthe state.”

“the defendant from inaccrue to businesstrusteetheto charge
hishim and In theby subagents.”done languageNew Hampshire

“statute, credits of the defendant reason ofbyaretheytheof
state,”the the. within wherever con­. .contracts performed

trustee, therefore,made, not The iswhich does appear.wastract
“ inhabitant ofif it were an this state.”asto be charged

Trustee chargeable.
concurred.All


