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the asshe as of oneanyher was capable judging dangerpath,
unusual,of wasIf the truck so unex-could be. the presence

inthat she was not fault for notand takingpected, improbable
fault,it, inthe defendants cannot be foundcare to guard against

unusual,not her of the andfor not-to-be-expected,warning
be that of twoIt cannot foundreasonablyimprobable danger.

of andof and toequal ability appreciateequal knowledgepersons
ina one is fault for not theunderstand apprehendingdanger,

nonot. The defendants under obli-and other is werethedanger
of boundwarn a were not totheyto the dangergation plaintiff

it, the evidencehave on so-anticipatedIf shouldtheyanticipate.
a Theher fault factshould the and recovery.plaintiff, precludes

and the other not—that one is-that one is ispersoq injured
theand not authorize imposi-the other employeeemployer —will

care as to matters of commontion of different rules of knowledge
which has information.about each equal

verdict and thejudgmentsustained:Exception for defendants.

Peaslee, J., did not sit: the others concurred.

Hillsborough,
1908.Nov. 4,

Adm'r,Lane, Manchester Mills.v.

inexperiencedyoung may findinga and afact that servant was warrantThe
intelligently dangersdid assume risk of to which hehe not thethat was

perilexposed, especially is that thethere evidence abnormal andwhen was
understanding.readily apparent to hisnot

byin anthe a motion a nonsuit aafter denial of for action servant forWhere
injuries, upon theorypersonal defendant introduces evidence the thatthe

in,plaintiff jury mayplace to thewas not an unsafe one for the workthe
plaintiffthe defendant did not inform the of theinfer therefrom that

danger.
counsel, subsequentlychanges machineryinargument of that made an.An to

character,proof prior merelydangerousare its is the assertionaccident of
law; special requestand in the absence of a forof an erroneous rule of

evidence, presumedlegal bearingas of the it that theinstruction to the is
by chargeprejudicial properof the statement neutralized of theeffect was

court.

Case, offor the death the intes-plaintiff’snegligently causing
for the TransferredTrial and verdict plaintiff.tate. by jury

1908, Plummer,term, J.of the byfrom the courtsuperiorJanuary
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aintestate, fourteen andLane, wasW. the plaintiff’sDavid
death, in theand had workedtime of hisold at thehalf years

seven months.as aboutroom a forpatter-boydefendants’ finishing
thisnorth end ofinto theto finished is broughtabout beCloth

it in one continuousrun the south end'of pieceand towardroom
of these machinesBetween eachmachines.six differentthrough

in ofit of boxes two rowsof a setand one next south is eightthe
a half feet andare four andeach. The boxes high,four boxes

from machines. Whencloth as it comes theused to hold theare
a locateda it is carried over reelmachinethe cloth comes through

into It is ofand them. the dutyover the boxes droppeddirectly
boxes,it into the sodirect the cloth as fallstothe patter-boys

on theabout ofwill be folded. moveThey topthat it evenly
work, stand suitsand sit or aswhen are thisdoingboxes they

convenience, antheir several timesusually positiontheir changing
of finish-on the boxes north theLane set ofhour. worked just

incloth runwhich the ismachine —the last machine throughing
had of the four boxeseasterlythe of chargeprocess finishing —and

a If oneis machine.of this set. The machine washingfinishing
cloth,the it is adoes cleanse washednot thoroughlywashing

time.second
doneWhen Lane worked in this room the wasfirst rewashing

it, for the accidentin of but a month or more beforeanother part
where worked.it had been the machine south of hedone by just

room oncloth to rewashed was into the finishingThe be brought
not be in front of the machinetrucks. As it could left directly

boxes, aof the was lashed to an iron northbecause pole post just
of and an a theand east the boxes was fastened to overpipeeye

end of The was four and a halfwest the machine.finishing pole
and the six feet the of the boxes. The end ofeyefeet above top

overthe cloth was carried the the and downup pole, through eye,
rolls it machine.to the which drew into the

It was the of the who ran this machine to standduty boy
the and the let the drawnbetween truck and cloth bopole through

inhands a thehis such that it would be fed into machineway
with as even a tension as The of the as itclothpossible. path

theran from to the was across this set ofpole eye diagonally
boxes, and distance those was feet.the between elevenpoints
The cloth more or less between those the amountsagged points,

it;on the held it wasof the but whensag boydepending way
in the there was so muchordinary sometimesway sagrunning

Lane, tall,that if who was four was middle of thefeet near the
boxes, there not room for him to walk the clothwas under without

The to much of theevidence was as howstooping. conflicting
time the machine was used in There was thatthis evidenceway.
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for a month or more before the accident it had been so used for a
time,third of the and also that it had been so used aonly very
Onfew times. the of the accident Laneday was on thesitting

west end one of theof middle boxes to his work. Heattending
box,started east on the rail of thegot up, when close tostooped
it,the cloth and under andmoving passed resumed his work.

A minute or two later the cloth and struck thesagged side of his
•face, box,and either threw him from the or caused him to lose

andhis balance fall from the box to the floor. The thusinjury
inreceived resulted his death the following day.

The defendants introduced evidence the that theupon theory
was not The inwork-place counseldangerous. plaintiff’s argument

asked the to find from what saw atthey the viewjury that the
defendants never used the contrivance for cloth afterrewashing
the accident. The defendants to this andexcepted toargument
the denial of their amotions for nonsuit and the direction aof
verdict in their favor.

Shea,Branch Branch and MichaelB. for the plaintiff.

Tuttle, for the defendants.Taggart, Burroughs Wyman,

Walker, slack,J. If the cloth had not become the wouldboy
within and wouldnot have been its not have been struckplane by

circumstance, then,it. that renderedThe the unsafe andplace
as claimed the wasby plaintiff, the ofdangerous, liability the

to so that the not itcloth could under withoutboy passsag stoop­
was not a concealed defect of whichThis the wasing. boy igno­

rant, before his hefor to under itjust injury attempted pass by
also thatIt be assumed he must havemay known thatstooping.

liable to thethe cloth was be drawn up ofsuddenly by operation
and withthat it strike hismachinery,the head some forcemight

if near it.he was But it cannot be said thatstanding sufficiently
himfact that thehe realized or the blow causeappreciated might

and the itto lose his fall to floor. isbalance While more than
inhe knew come withthat he contact the cloth asmightprobable

condition,it was drawn to a taut it cannot held thatbe reason­up
didnot find he not theable men that force ofmight appreciate

blow, itor realize the effect was liable to have him inthe upon
is,his himthe duties to thatposition required occupy;peculiar

that ahave his situation washe not appreciated dangerousmight
404; York,N. H.one. Demars v. 67 v. 74Company, Goodale

N. H. 454.
toBut it that the evidence is insufficient suchis argued support

did, not,thata and that it is as that he as he didprobablefinding,
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conceded, theIf it is as claimed bythe danger.appreciate
of risk wasdefendant, the burden ofthat proving non-assumption

that was sub-it cannot be said no evidencetheupon plaintiff,
aIt that four-in of it. is common boymitted support knowledge

of of is lessor fifteenteen years age, though average intelligence,
whensafetyand for his ownto be cautious apprehensivelikely

in manthan the ordinaryabout machinery operation,laboring
to lack ofThe of his due expe-would be. immaturity judgment,

observation, mind a course of con-and often to hisrience suggests
withduct which an adult would at once see was attended danger.
whether theThis fact is some evidence on the questionbearing

assumed the risk of hit the movingdeceased byintelligently being
him and fallwith force to cause to lose his balancecloth sufficient

N. H. 440. Itfloor. Disalets v. 74 also appearsto the Company,
in theat the time he was he was performancethat injured engaged

duties, boxes,the and it beof his about mightmoving upon
not con-such a under such circumstances wouldinferred that boy

was con-the of his The evidence somewhatsider position.danger
had been carriedas to the number of times clothtradictory dry

there.in this the workedto the boxes the time boyway during
have found that such an occurrence was veryThe jury might

in was an abnormaland that cloth that wayinfrequent, running
theremethod of the work.and unusual Althoughperforming
work,unusual ofwas much evidence that this was not an method

men could not find otherwise.it cannot be held that reasonable
therefore,It be found that the wasboy suddenly broughtmight,

a toface to face with new situation whilepractically attending
duties, to his under-his the of which was notdanger apparent

a did the risk heHence that he notstanding. finding appreciate
to theincurred would seem be byamply supported plaintiff’s

evidence.
that theThe evidence was also sufficient to thesupport finding

an thedefendant forprovided unreasonably dangerous place
work in. No a methoddeceased to reason is safewhysuggested

of the cloth to the boxes was ordry impracticable, whyconveying
hadan unsafe method was The a viewnecessary. jury, having

the and in war-of observed the wereplace machinery operation,
inranted from all the evidence that the defendant failedfinding

in toto its master’s to the deceased himperform duty requiring
work in a which was not in of hissafe viewplace youthfulness

situations,inand want of similar and that itsexperience negli-
in this was the cause of hisgence respect proximate injuries.

forThese were matters of inference the juryfindings legitimate
to draw.

claimed that the wasBut it is the defendant burden uponby
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that defendantto not the wasthe only negligentplaintiff prove
deceased,a safe for the butin to reasonably placeprovidefailing

him and risk of hisin of the employment,not warning danger
was no evidence to the latter ofand that there support ground

If, however, it on towas incumbent the plaintiff proveliability.
warn the decedent of the hemaster did notthat the danger

N. H.74 aencountered v. point uponCompany, 400),(Bennett
it thatcannot be said the werewhich no is expressed, juryopinion

in received no orthat he instruc­not warranted finding warning
Indeed, itthis be con­from the master subject. maytion upon

that fact notfrom the evidence alone couldceded that- plaintiff’s
infound; defect the wasbut if the plaintiff’s proofbe alleged

evidence, thethe defendant’s the denial ofafterward bysupplied
“ Where,cannotfor a nonsuit for that cause be reversed.motion

denied, defendant,a nonsuit is theafter a motion for erroneously
on with thehis case theinstead of upon exception, goesrisking

evidence, the is waived if the defi­trial and introduces exception
in one side or the other before thebyevidence is suppliedciency

280,Railroad,v. 69 N. H. 282.case to the Burnhamjury.”goes
defence was that the was notThe of the place dangeroustheory

in and that understoodfullya the deceased to work hefor likeboy
situation, or was nec­his and hence that no instruction warning

was the inference that noneIf no instruction necessary,essary.
It aan or violent one. is reason­was would not be illogicalgiven

andthe defendant’s of defence its evi­theoryable deduction from
the defendant’sdence in thereof. The silence of testimonysupport

anin the defence insisted was evi­this view of upon,upon subject,
defect,in which thefact favor of the supplieddentiary plaintiff,

ifin It follows that the motionif the evidence.any, plaintiff’s
made,a been when thefor nonsuit should have exceptiongranted

waived or abandonedto the denial of the motion was subsequently
the defendant.by

final relates to the to theThe defendant’s exception argument
Ifthe counsel. it is of the construc­plaintiff’s susceptiblejury by

its method of worktion that the defendant discontinued dangerous
deceased,to the and that this was an admissionafter the injury

ofthat it was the character the argumentprejudicialdangerous,
evidence,consisted, inin of a material fact notnot the statement

of law inin the of an erroneous rule itsbut assertion application
Railroad, N. H. 250. From the viewto the facts. Aldrich v. 67

with the assentwhich the took of the presumablyjury premises,
defendant, andthe condition of theof the sawthey machinery

inthat the use of the method of operation ques­noticed particular
saw,What withouttion had been discontinued. theyapparently

consideration under instruc-became evidence for theirobjection,
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todid not attemptThe counseltbe court. plaintiff’stions from
most, washeAtof which there was no evidence.state facts

But itsthe evidence.his view of the effect ofstating,merely
thethe ofwant of relevancy upon questionorbearinglegal

If infor court.a of law thewas questiondefendant’s negligence
tothean view of law applicablecounsel took erroneousargument

evidence, relevancyto itsfor instructions assuch a request proper
72the defendant. Leavitt v. Company,havewould protected

184, In the290; Dunbarton, H. 137.N. v. 73 N.SeetonH.
wascourt’sit is the chargeabsence of such a request, presumed

the suggested.proper upon point

on the verdict.judgmentoverruled:Exceptions

All concurred.

Hillsborough,
4,Nov. 1908.

Securityv. Trust Co.Bank Commissioners

companydepartmentDepositors savings and hold-in of an insolvent trustthe
are unsecured creditorsers its entitled to share withof secured debentures

assets,unpledged of as arein of as to so much their claimsthe distribution
application special forbynot funds created their ben-satisfied the of the

efit.
separate byinsolvency, bankingfund a institu-In the of each createdevent

particular chargeabletion the a of is thefor benefit of class creditors with
expense of its administration.own

Petition, the offor instructions as to the distribution of assets
term, 1908, of thethe Trust At theSecurity JanuaryCompany.

Stone, J.,court, found the facts and transferred the fol-superior
How shall the funds be distributed?questions:lowing (1) (2)

How the of beshall administration apportioned?expenses
in 1889Trust wasThe CompanySecurity incorporated (Laws

1889, authorized, ac. and was other to dothings,175) among
and a At the of itsbank business. timegeneral banking savings

1896,in held underfailure its assets consisted of securities(1)
18, Statutes,165,the of section Publicprovisions chapter (2)

with ofsecurities trustees to secure the severaldeposited payment
bonds,of debenture and There areissues assets.unpledged(3)

inthree classes of creditors: thedepositors savingsgeneral (1)


