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todid not attemptThe counseltbe court. plaintiff’stions from
most, washeAtof which there was no evidence.state facts

But itsthe evidence.his view of the effect ofstating,merely
thethe ofwant of relevancy upon questionorbearinglegal

If infor court.a of law thewas questiondefendant’s negligence
tothean view of law applicablecounsel took erroneousargument

evidence, relevancyto itsfor instructions assuch a request proper
72the defendant. Leavitt v. Company,havewould protected

184, In the290; Dunbarton, H. 137.N. v. 73 N.SeetonH.
wascourt’sit is the chargeabsence of such a request, presumed

the suggested.proper upon point

on the verdict.judgmentoverruled:Exceptions

All concurred.

Hillsborough,
4,Nov. 1908.

Securityv. Trust Co.Bank Commissioners

companydepartmentDepositors savings and hold-in of an insolvent trustthe
are unsecured creditorsers its entitled to share withof secured debentures

assets,unpledged of as arein of as to so much their claimsthe distribution
application special forbynot funds created their ben-satisfied the of the

efit.
separate byinsolvency, bankingfund a institu-In the of each createdevent

particular chargeabletion the a of is thefor benefit of class creditors with
expense of its administration.own

Petition, the offor instructions as to the distribution of assets
term, 1908, of thethe Trust At theSecurity JanuaryCompany.

Stone, J.,court, found the facts and transferred the fol-superior
How shall the funds be distributed?questions:lowing (1) (2)

How the of beshall administration apportioned?expenses
in 1889Trust wasThe CompanySecurity incorporated (Laws

1889, authorized, ac. and was other to dothings,175) among
and a At the of itsbank business. timegeneral banking savings

1896,in held underfailure its assets consisted of securities(1)
18, Statutes,165,the of section Publicprovisions chapter (2)

with ofsecurities trustees to secure the severaldeposited payment
bonds,of debenture and There areissues assets.unpledged(3)

inthree classes of creditors: thedepositors savingsgeneral (1)
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bonds,holders of debenturedepartment, and unsecured(2) (8)
creditors. The realized ofamount from the theassets savings

is insufficient to the claims of thedepartment satisfy depositors;
the theamount realized from securities with trustees isdeposited

bondholders;insufficient to the claims of and thesatisfy amount
fromrealized assets is insufficient to thesatisfy claimsunpledged

of unsecured creditors.

Fastman,Fdwin Gr. for theattorney-general, petitioners.

B. French, for the trustees for ofGeorge holders debenture
bonds, and others.

Tuttle, for M.Burroughs WalterTaggart, Parker andWyman,$
others.

J. 1. relationThe between the different classes ofYqung,
of inclaimants the the offunds hands the and the trustassignee

is that of and creditor.debtor Bankcompany Commissionersv.
Co., N. 292.74 H. the inTherefore theBanking com-depositors

as well as the ofpany’s holders debenturesavings department,
bonds, are entitled share withto the unsecured creditors in the

assets,distribution of the as to ofso much theirunpledged claims
as satisfied the ofare not the funds createdby application special

Co., 536,for benefit. Bank v.their Commissioners Trust 70 N. H.
539.

defendants, however,The contend that the whichrule permits
secured creditors whose is insufficient to theirsecurity claimspay
•in full to share with the creditors theas to balance ofgeneral

claims,their has no in this in farcase asso theseapplication
concerned, because,are whendepositors as thethey say, legisla-

18, 165, Statutes,ture enacted section Public it madechapter two
of indistinct institutions trust theevery company engaged savings

business,bank bank aand trust thesavings company,—-a —and
of the of one ofcreditors these institutions to share inrights the

assets of the other is to the ofsimilar shareholdersright preferred
to in the distribution of the assets. Ifparticipate thiscorporate
was itthe follows that when a trustlegislative purpose, company
sets ansecurities estimated value about to theapart having equal

inamount due the the all thedepositors restsavings department,
assets,of the not thecompany’s stock andincluding only capital

business,the from the but also theprofits bankinggeneral profits
from athe constitute fund for thesavings department, special

the so;benefit of creditors. It is clear that this isgeneral for
aunder such construction of the section the in the sav-depositors'
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to sharean institution are not permittedof suchdepartmentings
until after the claims ofof the assetsin the distribution general
words,In if contentionsatisfied. other thearecreditorsgeneral

for the benefit ofwas enacted generalsound the section specialis
of such institutions.creditors

rest their conten-which the defendantsThe premise uponmajor
the section above citedconstruction ofthat such is the propertion

in the ofthat the departmentthe depositors savingsis proposition
toward thedo not contribute generalan institution anythingsuch ”“ who do notassets, that thoseand that natural requiresjustice

in- untilshould not share its distributionto a fundcontribute
satis-who to create it have beenclaims of those helpedafter the

that there is a theminor is presumptionfied. The premise legis-
”“ shouldwhat natural beto do requireslature intends justice

since did notHence that these helpdone. they say, depositors
a the didthe assets there is legislaturecreate presumptiongeneral

distribution;in forshare their to permitintend shouldnot they
in with the dictates ofdo so would not be accordancethem to

“natural justice.”
answers to this contention. One is this: TheThere are several

”“the naturaloverlooks fact that requiresminor justicepremise
fund,who create a but also those forthat not thoseonly help

created, in Allit is should share its distribution.whose benefit
in have awhich the businessbanking paid-upcorporations engage

to a fundOne of this is create availablecapitalpurposecapital.
of all those who have with suchto the claims compa-pay dealings

words,In one of the of suchnies. other purpose paid-up capital
a fund inan is to create the nature of collateral secur-institution

all anand fund is for the benefit of the creditors of suchthisity,
afor the benefit of class.institution —not particular According

creditors, however, their claims must beto the view of the general
in full of this fund before of it is available toout any paypaid

in such an insti-claims of the ofdepartmentthe depositors savings
fatal to this contention is that thetution. Another objection

is not in with the fact.on which it rests accordanceproposition
of such an institutionThe of the savings department goprofits

assets, asand a of the as much theinto become part general just
sinceof the business. Consequently,general bankingprofits ” that those who create a fund and“natural helpjustice requires

init is created should share its distribu-those for whose benefit
tion, inmust have intended that the thethe depositorslegislature

of a trust should inshare the distri-department companysavings
assets, in the same and to samebution of the thewaygeneral
other creditors.extent as the company’s

case, inin this as the case of all other insolvent con-Although
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incerns, the themore than share-capital paid bythe losses equal
holders, to class of creditors to thatit is not fair any sayparticular

lost,it the stock which is however itthat class is capital mayas to
creditors and the shareholders. Bank Commis-as between thebe
Co., seen,N. H. 292.74 As has been the capi-sionersv. Banking

in nature of collateral and is for the ben-the security,tal stock is
itof the whenefit of all the creditors company. Consequently,

aof the assets of suchto the distribution corporation amongcomes
fund, increditors, as anthe stock is treated soits capital existing

are sufficient for thatfar as the assets purpose.unpledged
18, 165,enacted section PublicchapterWhen the legislature

Statutes, two institutions ofit did not intend to make separate
inas the bank busi-were savingssuch trust companies engaged

ness, ofto create funds for the benefit thespecialdid intendbut
in That this is so seemstheir departments.depositors savings

inthefrom an examination of respectclear legislationperfectly
S., 165; 1898, 52; 1895,c. LawsP. c. Lawsto banks.savings

72, 74; 1901, ;1899, co. e.114 Laws92,105,114; Laws Lawscc.
a1905, an disclosese. 32. Such examination legislative purpose

cred-even at the of thesuch expense generalto depositors,protect
so, is ainstitutions. Since this is thereitors of such presumption

165, Statutes,18, Public was enacted to pro-that section chapter
itthem; there is to rebut theand as presumption,tect nothing

which it was enacted.that that was the formust be held purpose
of theset under thethe securities apart provisionsConsequently,

if thetreated as would bethey companyshould be justsection
a trustee the of thehad them with to secure paymentdeposited

theseclaims of depositors.
incident to adminis-2. rule that theIt is the expensegeneral

tois a it. There isa fund upon nothingchargetering special
ina rule shouldintended different applyshow that the legislature

of afor the benefitfunds created banksby specialthe case of
so, setSince this is the securitiesof their creditors. apartclass

in of thethe thefor the benefit of depositors savings department
incident tomust bear the expense administeringtrust company

with the trusteesthem, is true of thoseand the same deposited
of bonds.the holders debenturefor the benefit of

Case discharged.

Bingham, J., did not sit: the others concurred.


