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case,tbe street while he made a call In such ifhis friend.upon
ran and athe horse third there would aaway beinjured person,

basis for the that inactargument McCauley’s wrongful driving
occasion,the horse to West Manchester was the and ithis leaving

cause, Wilkins,theunhitched was of the v. 194injury. Hayes
223; Waller, 155;64 Hollister,Mass. Ritchie v. Conn. Loomis v.

275; Morison,Joel v. &75 Conn. 6 C. P. 501.
4. If it were conceded that was a recklessMcCauley operator

fact,and that the defendant was aware of that it could not be
found that continuedthe of a careless servant theemployment by
defendant was the cause of thelegal plaintiff’s injury. Knowledge
that was incareless the ofMcCauley habitually theoperation
automobile has no to that the defendanttendency prove toought

vehicle,have known or that he would theanticipated steal or use
it for his order;own to the owner’spurposes contrary andexplicit

found,unless that fact is it cannot said thebe that defendant’s
fault in a chauffeur whom he knew to beemploying reckless was
the cause of the plaintiff’s injury.

The whether thequestion could recover if theplaintiff defend-
ant had known wasMcCauley to use the automobile with-likely

issue,out inis not and nopermission is intendedopinion to be
thereon.expressed

overruled.Exception

All concurred.

Hillsborough,
4,Nov. 1908.

McGregor Putney.v.

conveyances prevails.As unrecordedbetween the earliest
holdingone landWhere under a bond wrongfullyfor a deed standingsells

subsequently assignstrees thereon and ignoranthis interest to one of the
prior sale, assigneethe vendee is not liable cuttingto the for the timber

givenunless he has been actual or assignment.constructive notice of the
case, payment by assigneeIn such the of the amount due on the bond does

operate equitable assignmentnot as an obligor’sof rightthe of action
against appearsthe vendee of the timber securityunless it that the remain-
ing paid byis of less value than the assignee.amount the

Assumpsit, one Carrollby inbrought his own and asright
of the claim of toassignee McGregor, recover for wood(1) cutting

and intimber from a farm Franklin before 1905,September, and
VOL. lxxv. 8
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thatlike after date. Transferred from the Januaryfor cutting(2)
1908, Chamberlin,J.,term, of the court on thesuperior by plain-

ofto an order nonsuit.tiff’s exception
Inevidence tended to theThe facts:proveplaintiff’s following

1902, the farmwas the owner of and FletcheroneMcGregor gave
$2,800,same thea to the of the sumconvey upon paymentbond

1908,of at once on the In$500 paid purchase price.being
Fletcher, $100a of and infor consideration violation of the terms

bond, defendant,thetimber on farm to theof the sold standing
defendant cut timber both before afterand the September,and

March, 1905, recorded,the was and theIn bond next1905. Sep-
Carroll,his to who inFletcher sold interesttember bought ignor-

1906,the unrecorded contract. Inof defendant’s Carrollance
to tookdue a deed ofthé balance theMcGregor,paid premises
of of action thean causeand oral assignment McGregor’s against

defendant, suit.and then thisbrought

Moran, for the plaintiff.Wason

Pease,A.and Bertis for the defendant.F.Thomas Clifford

Peaslee, to farmJ. The contract the theconvey upon pay­
anFletcher ininterest theequitablethe agreed price gavement of

held the titleland, thereafter withand legal chargedMcGregor
Their inrelations were manyinterest. likerespectsthe equitable

Bowenv. Lansing,and 129 Mich.mortgagor mortgagee.those of
643,C., A. and inL. R. authorities collected note.117; 57S.

interest he tookFletcher’s the recordedCarroll purchasedWhen
it thenthe estate as existed. he wasclaim to Althoughequitable

unrecorded claim of thethe defendant tooutstandingofignorant
trees, for orcould recover the wood timber theonlyhestanding

or constructive notice ofactual Carroll’s title.cut afterdefendant
ana statute unrecorded voidof making conveyanceIn absencethe

when thetime has ariseselapsed, betweenquestiona certainafter
their areunrecorded determinedconveyances,of rightsholderstwo

Mitchell,v.their Crouse 130conveyances.in takingby priority
todocuments Fletcher andbyIf the given Putney847.Mich.

record,to must because ofPutney’sentitled prevailwereCarroll
record,If were not entitled totheyin the resulttime.its priority

The first takes title. There ispurchaserthe same.is courseof
Fletcher,his fromrecordedthat Carroll assignmentno evidence

it. Whether notice recordof or other-bynoticePutneyor gave
is not material aof avail to decision ofanyhave beenwouldwise

doThe notices notbycase. given McGregor purportthe present
an histhan insistence under theuponmore rightsto anythingbe
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The whenbond. first notice was the deed of to Car-McGregor
recorded;roll was and as the defendant had ceased beforecutting

date,that it is immaterial here. Whether it is immaterial for
other reasons need not be considered. The case is onesimply
where there are two unrecorded the holder of theconveyances,
first to act in of the claims of the holder ofcontinuing ignorance

case,the later one. In asuch he who has the later conveyance
title,has no theirsuperior to bo andlegal equities appear equal,

in time The canprevails. take aspriority plaintiff nothing against
defendant,the virtue of his fromby Fletcher.assignment

The also seeks to inrecover the ofplaintiff' Itright McGregor.
to in mindis that the defendant wasimportant keep never liable

the debt due to His soleupon arose from hisMcGregor. liability
taken that awhich was for claim.having security InMcGregor’s

facts,this state of the the from theplaintiff purchased debtor his
in what was left of the incumberedequity and thereaf-property,

ter off the incumbrance. He whatpaid he hadpaid contracted to
didHe not the defendantpay. pay wasanything boundequitably

for. far asSo inactedappears, Putney the tim-honestly cutting
Fletcher,ber. As between him and he would be entitled to suc-

ceed to Fletcher’s to redeem fromright ThisMcGregor. right
was not defeated Fletcher’s to Carroll.by Asconveyance to acts
done before had notice of that a inPutney suit theconveyance,

ofright could be defeatedMcGregor by ofPutney’s thepayment
amount due on the bond. Carroll could then redeem from Put-

; but as suchney would be in theredemption ofright purchased
Fletcher, there nocould be deduction for timber cut Fletcher’sby

In such a condition ofpermission. affairs does notequity require
that the of the bond be treated as anpayment assignment.

If there had been that theproof had been sosecurity depleted
that the amount due the bond was more thanupon the value of
the so that would have hadsecurity, Putney to for the timberpay
taken, either of or inby way damages by paying moreredemption

worth,than the waspledged a caseproperty would be made out
for an equitable Thereassignment. is no evidence totending
show such a state of facts. On the thecontrary, inference from
such as is thefigures otherappear way. the farmApparently,
was worth more than the balance due to McGregor.

claim which heMcGregor’s to toattempted Carrollassign was
Carroll’sextinguished by of thepayment amount due theupon

bond, unless it is made to that there is anappear equitable reason
for the transaction as antreating The burdenassignment. was

theupon suchparty claiming to evidenceproduce ofassignment
the fornecessity the aid of theinvoking equitable rule. As no
such evidence was his case fails.produced, The nonsuit was
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be main-The whether couldassumpsitordered. questionproperly
tained is not considered.

overruled.Exception

Walker, J., the concurred.doubted: others

Cheshire,
4, 1908.Nov.

County Railroad.v.Keefe Sullivan

deceased,by person so as to have thea since who was situatedA declaration
competentmisrepresent,knowledge and had to isof no interestmeans

land;boundary, although uponupon question notof made theaevidence
objection premises goesofthe declarant the owner the toan that wasand

competency.weight andthe not to itsthe of evidence
evidence,immaterial the sole effect of was to mis-of whichThe introduction

jury, may settingfor athe furnish cause aside verdict.and confuselead
purpose ascertainingsurveya of the loca-engineer made for theAn haswho

used,may testifyboundary data hea as to the has the work doneoftion
thereof, survey questionpointpursuance shows inand his the toin where

disputedbe; opinion as to the location of the line is notbut truehis
admissible.

expertsubject concerning maygiven one ana is which witnessWhether
questionopinionexpress aan is of law.

plan in admissible in untilcopy engineer’san of lands not evidence the-ofA
explained.original satisfactorilynon-production the isof

Entry, of of land into a tractor recover possessionWrit
Plea, Trial and verdict fortbe issue. bygeneral juryWalpole.

term, 1907,tbe October of tbeTransferred fromdefendants.tbe
Chamberlin, J.court bysuperior

Madden, and Davis Davis Ver-Leonard Wellington, (ofJoseph
for tbe plaintiff.mont),

tbeAlbín for defendants.E. andJohn Mien Sawyer,

and tbe defendants areBinghajm, TbeJ. plaintiff adjoining-
location of tbe line of tbeeasterlyTbe plaintiff’sof land.owners
line of defendants’ of is intbe waytbe westerly rightandlot

to sixclaims it is located some four feetTbe plaintiffdispute.
1904,built a intbe defendants fenceline where highof tbeeast

fence tbe trueclaim that tbe is on line.hightbe defendantsand


