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deceased,by person so as to have thea since who was situatedA declaration
competentmisrepresent,knowledge and had to isof no interestmeans

land;boundary, although uponupon question notof made theaevidence
objection premises goesofthe declarant the owner the toan that wasand

competency.weight andthe not to itsthe of evidence
evidence,immaterial the sole effect of was to mis-of whichThe introduction

jury, may settingfor athe furnish cause aside verdict.and confuselead
purpose ascertainingsurveya of the loca-engineer made for theAn haswho

used,may testifyboundary data hea as to the has the work doneoftion
thereof, survey questionpointpursuance shows inand his the toin where

disputedbe; opinion as to the location of the line is notbut truehis
admissible.

expertsubject concerning maygiven one ana is which witnessWhether
questionopinionexpress aan is of law.

plan in admissible in untilcopy engineer’san of lands not evidence the-ofA
explained.original satisfactorilynon-production the isof

Entry, of of land into a tractor recover possessionWrit
Plea, Trial and verdict fortbe issue. bygeneral juryWalpole.

term, 1907,tbe October of tbeTransferred fromdefendants.tbe
Chamberlin, J.court bysuperior

Madden, and Davis Davis Ver-Leonard Wellington, (ofJoseph
for tbe plaintiff.mont),

tbeAlbín for defendants.E. andJohn Mien Sawyer,

and tbe defendants areBinghajm, TbeJ. plaintiff adjoining-
location of tbe line of tbeeasterlyTbe plaintiff’sof land.owners
line of defendants’ of is intbe waytbe westerly rightandlot

to sixclaims it is located some four feetTbe plaintiffdispute.
1904,built a intbe defendants fenceline where highof tbeeast

fence tbe trueclaim that tbe is on line.hightbe defendantsand
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Itsin 1847. west-and laid outof was surveyedThe right way
line. Thereis true eastas thesurveyed plaintiff’sline thenerly

a fence some sixin 1870 the defendants builtthatwas evidence
1904;in that weretheywhich erectedeast of the one theyfeet

the his lotat that whenplace purchasedit plaintiffmaintaining
1888,1882; down whento do so to theyin that continuedthey

in a side track and two switchesroad andtheir putdouble-tracked
that thenand it was brokenthe property;plaintiff’sopposite

andin the of the tracksdown or buried process raising widening
the road-bed.

1874, inwas of the andIn one foreman fencesTorpey charge
land.which the He wastracks on the section passes plaintiff’s

had been forof and foreman some fivethen about sixty years age
now owned theAt that time he owned the premises byyears.

Wessul,in of one a witness for theand the presenceplaintiff,
inthe fence the one up 1870)stated that putplaintiff, (meaning

ofway.west of the of At the time the trialwas the line right
dead, the offered his declaration inwas and evi-plaintiffTorpey
of a who was familiar withas that things pertainingdence person

to where theand know bound-likelyto the defendants’ property
was, admission;an but the of theline and as upon suggestionary

counsel, that the statement concerned the declarant’sdefendants’
was thenland and that the Central Vermont Railroadown operat-

lessee,road as the court excluded thethe defendants’ testi-ing
theuntil it be shown that theshould declara-party makingjnony

makehad to it.tion authority
that for of before andIt also a series afteryearsappeared just

land,his one was foreman inPowersthe plaintiff purchased
section,this atof the fences and road-bed on and the timecharge

dead;was and the offered thattrial to show before heplaintiffof
land, Powers, thehis when of thepremises defend-uponpurchased

ants, him the in 0 theout to fence erected 187 as west linepointed
the of This was offered theof evidenceright way. upon ground

was that athat the declaration of of theperson having knowledge
while the and in ofmade it. Itboundary, upon property charge

excluded and thewas plaintiff excepted.
The defendants now that the abovecontend evidence referred

excluded,was and forto the reasons:followingproperly
admissions,Because the declarations were offered assolely(1)

and could not be received such for the thatas reason neither Tor-
defendants,nor Powers was shown to be an theof andagentpey

were, didif that it notthey toappear they possessed authority
defendants;the neither wasbind because of them shown to(2)

as toan owner of land the boundaries of which theirbe declara-
related and were materialtions evidence—that the declarations of

owners were admissible.only■deceased
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But the first that theposition, declarations were offered solely
admissions,as cannot be sustained. It that theclearly appears

offers were made two distinctupon asgrounds: declarations(1)
of deceased who knewpersons where thepresumably division line

was,between the and defendants’plaintiff’s and asproperty (2)
admissions admissions,thebinding upon defendants. As the

does not now contend butplaintiff that werethey properly
excluded, and such is the law.undoubtedly v.Clough Company,
ante, 84. But as declarations of deceased he contendspersons,
that both were admissible: that of landproof of theownership by
declarant is material asonly thebearing upon question-whether
the the declarationperson making knew the locationpresumably
of the in to whichboundary he undertookregard to andspeak

issue;which was material to the that such is abutproof species
of evidence the ofupon the wantbearing question ofknowledge,
which be othermay supplied evidence ofby that asequal weight;
to the defendants’ counselTorpey, admitted at the trial that he
was the owner of the land now owned the fromby plaintiff, which
it would bounds,follow that he knew itspresumably independ-

of the that was inently he theproof of the defend-person charge
fences; Powers,ants’ road-bed and and that as to of owner-proof

was it that he had forship unnecessary, hadappearing many years
as foreman of the defendants’ road-bed and oncharge fences their

of the andway pastright plaintiff’s premises, therefore presum-
knew its bounds.ably

In 405, 417,Adams v. 24 N. H. the lawStanyan, thisupon
“■is stated asquestion follows: The declarations of deceased per-

whosons were so situated as to thehave means of andknowledge,
had no interest to are evidence amisrepresent, competent upon

of whether thequestion same toboundary, tractspertains public
or It inis true that thatprivate case the declarantrights.” was

land,ofthe owner and that the location of ofone its bounds was
material evidence the of the locationupon question of the line
between tbe suit.to the But it isparties that the courtapparent

factthe of asregarded evidence thatownership merely disclosing
“the declarant was so situated as to have the means of knowledge.”

The in Tennant, 532,same view is Lawrence v. 64 N. H.presented
541, where Blodgett “The interests of F.Judge says: Sanborn

Towle,and B. M. lots,as the owners ofrespective theadjacent
of which wasboundary showed aunquestioned,Common strong

that had of that inprobability they Andknowledge boundary.”
Hill, 275,Lane v. 68 N. H. it was held that the declarations of a

testator as to the of a lost willcontents were toadmissible prove
contents,its that ofclearly recognizing proof probable knowledge

on the of a declarant be satisfied other thanpart may evidenceby
“the of land. Parsons :there Theownership Judge says (p. 281)
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toit not cross-­is is opento tbat hearsay,tbe evidenceobjection
Theof an oath.examination, under the sanctionand not given

deceased, thedeclaration, nowhowever, a havingis that of person
and is thetowithout interest misrepresent,means of knowledge
Jackson, 6Betts v.the iswhich case capable.best evidence of

ofthe reason3. see on whatIt is difficult to groundWend. 17­
of deceased personsthe of declarationsthe admission of evidence

thatthewhich is put upon groundin cases of boundary,disputed
notthe is does applyis of which case capable,it the best evidence

532;Tennant, H.64 N.v.to the Lawrencepresent.cases like
aofTucker, admit the declaration67 N. H. 185. ToNutter v.

it the best evi­in because isone class of easesdeceased person
tothethe is jury judgedence of which case capable, permitting

histhe ofof declarant as weightof the interest the bearing upon
Tennant, to theand excludev.testimony supra),(Lawrence

case, would to estab­in this bethe deceaseddeclaration of person
cases, fora class oflish rule of evidence for speciala particular

effect, seeTo the sameno reason can bewhich good given.”
546, 563; 5 N. H.Powers, 15 H. v.Smith v. N. Lawrence Haynes,

Ev., 1563; Ev.,33; s. s. 140 a. The declaration2 1 Gr.Wig.
it was made offnot inadmissible becauseof was renderedTorpey

was outand the referred to not (Law­the land boundary pointed
220,Tennant, 542; Forrest, 49 N. H.Smith v.rence v. supra, 237),

a ofhe was former ownernor the of interest becauseon ground
theland. The of tothe interest goes weightplaintiff’s objection
Tucker,and to Nutter 67of evidence not its v.competency.the

; Fiske, 173;N. v. N. H. South v. Fow­H. 185­ 62Wood Hampton
ler, 197,54 N. 200.H.

branch,1847, line of road as Bellows Falls con-In a known the
line hundredwith the main of the defendants’ road severalnecting

of southwesterlyfeet south the and extendingplaintiff’s premises
Falls, Vermont, con-river to Bellows wasacross the Connecticut

1881, bounds were set the road on linesstructed. In stone along
ofdefendants to be center lines the ofclaimed the theby rights

in andand laid out 1849. were setas 1847way, surveyed They
1,000 linefeet on the branch at the north-apart, beginning

river, in aend the over the Connecticut thenceofeasterly bridge
line,that line to the main and thence ondirectionnortherly along

Tnmain several miles north of thethe line plaintiff’s premises.
contention, and toof their the plaintiff’s excep-support subject

Clark, ation, called one who worked for them asthe defendants
lines;in and in thecivil 1881 on these to question,engineer reply

“ do with toDid set bounds—what did referenceyouyou setting
Sullivan hebounds the line of the Railroad?”Countyalong

“ from what is now ironanswered: I made a thesurvey bridge,
switch,the calltrack what they Chapin’s Tipalong through along
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Dutchman’s the trackby crossing, to Charlestownfollowing up
and it to Windsor.’-’ The witness testi-ultimately continuing also
fied that the center line of the new onis the center line ofbridge

one,the old and that the ofcenter line the is the centerbridge
track,line of the for a distance atexcept the south end of the

which is on a curve.”bridge,
The of this notevidence is andmateriality unlessapparent, sup-

other itevidence would seem that itsplemented by effectonly
must have tobeen mislead and confuse the It does notjury..

that the stone bounds were set the lineappear which thealong
were,ifwitness or linethat the hesurveyed, wasthey surveyed

the ofcenter line the defendants’ of bn the branch laidwayright
1849,out in or of the of on the main line as laid inoutright way

1847; and while the tracks been somay have constructed that
their center lines coincided with the center lines of the ofrights

the fact whether soway, were constructed thethey past plaintiff’s
which,premises of so far asdepends this case dis-upon proof,

closes, there was none.
a line,There was incurve the of the mainoriginal lay-out

curve,inknown the ease the 2.80 andas of the inquestionsone
was to itas where commenced. The evidencedispute plaintiff’s

was that to the time hishe land and whenprior the roadbought
track,had abut the curve some distance south of thesingle began

street;corner of his land and Elm later,southeast at and that
in,when the track wasdouble it was and fur-put changed began

ther north and the southeast corner. thisopposite Upon question
the defendants called certain witnesses who as civilqualified

were toand allowed to theengineers testify, subject plaintiff’s
inwhere their the ofexception, point curvature com-judgment

menced, and also whether in their inthe fence erectedjudgment
1904 was the true line thebetween land andupon theplaintiff’s
defendants’ of This was error. Theway. location of theright
true line andbetween the the whereparties the curvatureplace

were not in to which thebegan subjects regard ofopinions
be incould evidence. anengineers given Although engineer’s

and infromknowledge hisgained study experience profession,
in 1847,taken connection with the data furnished the ofby plan

inwould aid him a of the defendants’ ofmaking resurvey right
inand the location of its west never-way ascertaining boundary,

it difficult atheless is to see benot ofwhy jury may capable judg-
bound,whether the bound thus located is the true without theing

aid of the of the the the dataopinion andengineer upon question,
ofdetails the- been laid before them. And whatresurvey having
ofis the location of the westtrue is true the ofboundary of point

the commencement of the curve.
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“119, 133,H. it is When31 N. said:In v.Leighton Sargent,
form a correct orthat can judgment opinionit is snpposable jurors

others, stated,from theof factsaid of the opinionwithout the
not, rule, ina to be receivedasof others are generalopinions

case,to andthisthink this is the rule applicableevidence.” We
in the law the method commonlywe confirmed this view of byare

asin who haveexamination of witnesses qualifiedthepursued
hasan who madeto this engineerengineers. According practice,

the aof location of disputeda for the ascertainingsurvey purpose
use of in his survey,is the data madeto stateboundary required

thereof, his showsin and where surveythe work done pursuance
to thethe in be located upon ground.or questionbound point

ait would not seem thatsuch a course has beenWhere pursued,
a correctwould to oflikely incapable forming judg-bejury prove

bound, without the aid of thement as to the location of the true
of theopinion engineer.

court,in theThe of the that subject-matterfact superiorfinding
in the were allowed to theirto which giveregard engineers

as was as to make admis­testimonysuchopinions expertexperts
sible, isis a oneWhether given subject concerningunimportant.

an an a of law.questionwhich isexpressexpert may opinion
Tucker, 546, 549; Johnson,H. Dole v. 50 N. H.Jones v. 41 N.

452, 458. In the it said: “When a witness islatter case is
offered as an three arise: Is thenecessarilyexpert, questions (1)

anwhich lie is to one whichtestify upon opin­subject concerning
ion of an be What are the qualifica­received?expert may (2)

totions to a witness as anentitlenecessary testify expert?
?Has those The twothe witness first(3) qualifications ques­

; fact.”tions are matters of law the third is matter of
1904,Prior to a of inone Williams made the railroadsurvey

in afront of land and histhe embodied workplaintiff’s plan.
The introduction of a of this thecopy plan, against plaintiff’s

and without that the could not beobjection original pro-showing
duced, was error.

Tidd, inThe of that 1890 or ’91 he set out an elmtestimony
tree of the the linefeet west fence on betweentwenty-one posts
his land and the west line of their of wasdefendants’ right way,

received to show where the old fence wasasproperly tending
located.

It not inis deemed to consider the othernecessary questions
case,the as to atare not arise another trial.they likely

verdict setsustained: aside.Exceptions

All concurred.


