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frand, it was not conclusive. Norris v. Clark, T2 N. H. 442, 444 ;
Fastman v. Plumer, 46 N. H. 464, 479 ; Washband v. Washband,
27 Conn. 424 ; 20 Cye. 520. The defendants therefore take noth-
ing by this finding, for it is not inconsistent with the general ver-
dict for the plaintiff.

4. If it is conceded that the defendants’ exception to the evi-
dence is broad enough to include the objection they now inake to
it,—that there is nothing to show that Mead, with whom the wit-
ness talked, was their treasurer,—and that the evidence is merely
an attorney’s opinion of the effect of the decree in the equity pro-
ceeding, and for that reason irrelevant, it does not follow that the
verdict should be disturbed. The record title to the property was
in the plaintiff; the defendants could defeat her action only
by showing that the deed from Miss Bean to her was fraudu-
Jent. As to that issue the defendants’ knowledge of the record
was immaterial, and the jury should have been so instructed
at some time in the course of the trial. There can be no pre-
sumption, therefore, that the evidence produced the verdict.
Consequently, the error incident to its admission furnishes no suf-
ficient reason for setting aside the verdict; for to justify such a
proceeding it must appear that the evidence was both immaterial
and prejudicial. State v. Danforth, 78 N. H. 215 Smith v. Mor-
will, T1 N. H. 409 ; Rogers v. Kenrick, 63 N. H. 835. This con-
clusion is based on the proposition that the jury found that Mead,
with whom the witness talked, was the defendants’ treasurer. Of
course, if the jury did not find that Mead was the treasurer, they
could not consider the evidence for any purpose, and would have
been so instructed if the defendants had so requested.

FBaceptions overruled.
All concurred.

Strafford,
Dec. 1, 1908.

MoGirn, Trustee, ». YouNa 4 a.

‘Where a will provides for the support of the testator’s son out of the income
of the estate, and in the same connection directs the paymens of ‘“all the
money that may be necessary for his comfort and support,’”” the trustec is
authorized to expend the principal for the prescribed purpose, in the event
of insufficiency in income.

Brir 1x EqQuity, for a further construction of the will of
Emerson Furber. Transferred from the September term, 1907,
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of the superior court by Stone, J. The will is that considered in
Demeritt v. Young, 72 N. H. 202. It now appears that the income
of the estate is insufficient to enable the trustee to care for the tes-
tator’s son Frank.

Kivel § Hughes and George B. Cochrane, for the plaintiff.
Arthur G. Whittemore, for the defendant Leighton.

Youne, J. It was held in Demeritt v. Young, 72 N. H. 202,
204, that the testator intended to provide for the comfortable sup-
port of his son by giving the estate to the trustee to hold for that
purpose, and that what was left at the son’s death should be
divided among those more remotely related to the testator. The
question now before the court is whether the testator intended to
limit the money available for the support of the son to the net
income of the estate.

Although the testator says in the clause of his will in which
the provision for the support of his son appears, that the trustee
shall support him out of the net income of the estate, it is highly
improbable it was intended to limit the trustee to that fund and
to forbid him to use the principal if at any time the income
should be insufficient for the purpose; for the will says in the
same connection, that the trustee shall “pay . . . to my son,
Frank Furber, during his natural life, all the money that may be
actually necessary for his comfort and support in sickness or
health, at such times and such places as may be expedient under
all circumstances, relative to justice ; look after said .Frank with a
diligent exercise of your best powers relative to good care and no
abuse.” When the testator directed that his trustee should use
what money was actually necessary to take good care of the son,
it is probable that he meant it. Consequently that is the trustee’s
duty; and since the net income will not suffice, he must use so
much of the principal as is necessary for that purpose.

Case discharged.

All concurred.




