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mill.in of athere the erectionfor useda purpose, beingtemporary
thethan twenty previously plain-On that date and for more years

in HeFranklin. was dulyand domiciletiff had his residence
antax, to the selectmen forseasonablynotified of the applied

abatement, hisfiledand their refusal seasonably petition.upon
in Franklin.1907, the UponIn he taxed on same propertywas

abated, thetax andit ordered that the bethe facts wasforegoing
defendants excepted.

Leach, Couch,for theStevens plaintiff.

Lowe,for the defendants.Dudley

in theBingham, rule, taxableAs isJ. a personal property
1;S., 56, v.P. c. s. Kenttown in the ownerwhich resides.

are, however, thisExeter, to68 N. H. 469. There exceptions
15;1905,S., 56, 10, 12, 16, 18; c. Conn.Riverrule c. ss. Laws(P.

803;N.; Errol, H.Columbia, N. 286­ v. 62Lumber Co.v. 62 H. Coe
Co. North­Newton, 80;H. v.v. 67 N.Winkley WinnipiseogeePaper

Monroe, N. H.365; 71N. H. Conn. Lumber Co.v.67field, Valley
ofclass; no law an of thebut of exceptionprovision making473)­

out, and an examinationhere hasin beenproperty question pointed
of wasthe has disclosed none. The abatement properlystatutes
granted.

overruled.¡Exception

All concurred.

Hillsborough,
1,Dec. 1908.

Adm'x, Parker,Managle, v. Ap’t.

revocation,presumptionThe arises the testator’s destruction ofof which from
copy possession,in of and law.that of his is Ms is one fact not ofwill which

duplicate subsequently destroysa in theWhere testator executes a will and
possession,copy in his his oral declarations is admissible toevidence of

prove that the of not animo revoeandi.act destruction was
objection regardedAn into as unless stated at the trialevidence is waived

response suggestionto the of the court.
special findingquestions jury, purposeThe the for thesubmission of to of

issue, byuponcertain facts material the main a matter determinable theis
trial court.

Appeal. Trial ofProbate the issue revoca-by jury upon
tion, and will. theverdict the Transferred fromsustaining
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term, 1908, of the Plummer,court J.January Thesuperior by
case has abeen before the court former transfer and isupon

74 N. H. 422.reported
The to. evidence tended show that the offered forpaper probate

Stevens,was 14,executed a will Hannahas 1899.by September
Before it and linewas witnessed a was out.crossedsigned

draft,thereafter a second withShortly identical the first draft
erasure,for the was executed theexcept before same atwitnesses

will,the whoof the drew notrequest attorney the because he did
wish a him into to the ofpaper by conditionprepared go probate
the first draft. When the second wasdraft Miss Stevenssigned

“witnesses,the offirst to one the Mrs. ingave toNoyes, keep” second,case to the which the testatrix retainedanything happened
in her Mrs. firstthe draft until aboutpossession. Noyes kept

died,three weeks before Miss Stevens when it anwas delivered to
it until itwho retained was offered for Missattorney, probate.

Stevens the draft insecond her own and withinkept posséssion
two it At that sheyears voluntarily timedestroyed by tearing.
declared that did not like it and notshe would have it. She died

12, 1906.August
to the defendant’s Mrs. thatSubject testifiedexception, Noyes

about two the will theafter was made testatrix asked if sheyears
her,still had the which had been and thesaid thatpaper given

one she had had been some ofbecause her relativeskept destroyed
fuss;had made a the testatrix hadthat said she earned the money

herself, fit,had toa of it she saw and likeas woulddisposeright
to see the faces her relatives when willof the was read. Subject
to the Dr.same Danforth thattestified about two weeksexception,
before her death Miss Stevens said that she was fond ofvery
Minnie and did not know how she couldresiduary legatee)(the

her; thatwithout she was to ofget take care oralong pro-going
“vide infor if it her thatlayMinnie and that was fixed.”power,

The that the answerrequestdefendant’s thejury question
whether the draft was asecond intended as substitute for the first

denied,was and she to the defendant’sexcepted. excep-Subject
tion, the left to the thatissue was of Atonly revocation.jury

evidence,the close of the and at allthe close ofplaintiff’s again
evidence,the the defendant moved for the dismissal of the peti-

tion and the of adirection verdict in favor on the sub-her issue
denied,mitted. wereThe motions and she excepted.

Burnham, Brown, Warren,John O’Neill and Jones thefor
plaintiff.

Puttie,David andW.Perkins forlaggart, Burroughs ¿f Wyman,
the defendant.
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declarations wasPeasijee, J. of tbe testatrix’s prop­Evidence
two distinct facts:Tbe of revocation involvedadmitted. issueerly

with which the actand the intentact of destructiontbe physical
in the without“All world intentiondone. the destroyingwas

will, in the world withouta nor all the intentionwill not revoke
2v. L. R.the two.” Cheese Lovejoy,there must bedestroying;

whether thein the case isPro. Div. 251. The presentquestion
That are not evidenceof intent. theydeclarations are evidence

bewdiichthe act of destruction provedphysical might (Stevensby
Stevens, N. H. be conceded.v. 72 may360)
“ in and the testatorIf will was executed destroysthe duplicate,

is he intended to revoke theone the inference thatpart, generally
will; will much onbut the of the dependstrength presumption

Thus, inif he the histhe circumstances. destroys only copy pos-
session, to be butan intent to revoke is very strongly presumed;

one, itif he of both and but iswas copies destroyspossessed
it,weaker; if theand he alters one and then destroys retaining

hold,entire, still toother the has been saidpresumption though
Ev.,2asserted.” Gr.more but the also has beenfaintly; contrary

s. 682.
and“This class of embraces all the connectionspresumptions

the and the stated andrelations between facts hypothesisproved
defended, and awhether mechanical or of purelyarethey physical,

in affairsmoral nature. It is that which the ofprevails ordinary
life, from thethe of one fact existencenamely, process ascertaining

law; and, therefore,another, without the aid of rule of itof any
who boundfalls within the exclusive of the are toprovince jury,

. . infind the truth. . are aidedto usuallyaccording They
their labors the advice and instructions of the more orby judge,

discretion;less at his but the whole matter is freeurgedstrongly
them,before unembarrassed considerations of orby any policy

convenience, truth,and ofunlimited boundaries but thoseanyby
themselves,to be decided the ofto convictions theirby according

Ev.,own 1 s.Gr. 48.understanding.”
When it is said that a of intent to revoke arisespresumption

the testator’s of a will executedfrom act that ofdestroying copy
reach,in which is within his it is to be inferred thatnotduplicate

a et de is meant. The referredjuris jurepresumption presumption
anto is not irrebuttable conclusion of law. It is a mere inference

fact. aof That man intends the usual and ordinary consequences
of ahis acts is fact so well known that such intent is inferred from

inthe common of the which desire com-ordinary wayknowledge
But the rule is not Notwith-pels universal.accomplishment.

existence,its other facts which thisstanding may appear outweigh
fact so known. Neither statute norcommonly commonby by
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intent been made aof class oflaw has this presumption preferred
evidence, the exclusionto be received to of other evidence on the

inAs said of the favor ahas been ofpresumptionissue..same
“law,of ato the forms it isexecutedwill according presumption

not of v. N. H. 407.and law.” 73Edgerly Edgerly,factof
facts the execution of the twoFrom the documentssurrounding

deceased, it themcould be found that she intended fortheby
wills and understood that the left withthat she copyduplicate

will,her nowould to be matter what wascontinueher neighbor
herself retained. There is nowith the she evidencecopydone

of that the testatrix ever had athan by way presumption)(other
true that thatIt is there was evidencedifferent understanding.

of will in hertime she the thecopy possessionthe .destroyedat
it and would it.she did not like not have Undoubtedlysaidshe

a sheevidence to that intendedwas sufficient support findingthis
will; it not a class of ofher but was evidencepreferredrevoketo

in with the evidence of her understand-Taken connectionintent.
the andforce and of otheras to the effect copy, consideringing

to in thethat she allowed that continue ofcopythe fact custody
and for five after the ofnear friend destructionyearsneighborher

had,herself the evidence of intent to revoke theshethe copy
is,of a That are facts inis dubious sort. there evi-copyexisting

drawn.from which different inferences bemaydence
“ notit if he does treat it as valid atHe does not revoke being

Warren,it.” v.when he sets about tothe time Gilesdestroy
2 P. & D. 401. same is here. SheL. R. The involvedprinciple

that the ofrevoke the will if she understood destructiondid not
“inin her left the other force. Thepossession copythe copy

is itself andact of destruction bemere equivocal, mayphysical
evidence,all indicat­of efficacyby explanatoryrevokingdeprived

1 *130.animus to be Jar. Wills Herthe revoeandi wanting.”ing
revocation,a valid and thean essential of act ofintent partbeing

aand the words not preferredcancellation accompanying being
intent,of ison the howquestionof evidence the questionclass

state of mind be shownthen or mayfar her present purpose by
the samedeclarations upon subject.her subsequent

oftheories for the admission the testator’s declarationsTwo
will advanced. The first is thathis have been con­theytouching

hasto the rule. This beentheoryan exception hearsaystitute
Hill,limited in state. Lane 68 N. H.in a this v. 275.wayapplied

mind;is that declarations show state ofsecond the presentThe
the of mind canthe doctrine of state becontinuity, pastthat on

one,the and that the actfrom bepast mayinferred present
mind at thefrom the state of time the act was done.inferred

Ev., s. latter to the1736. The is recenttheory contrary3 Wig.
Stevens, N. H. 360.of this court. Stevensv. 72decision
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considered, inbeenthe has manythis state questionOutside
have been reached.and different resultsradically'jurisdictions,

Holt, influenc­180 U. 552. The considerationsv. S.Throckmorton
have and fewto been those of policy,the courts seem largelying

in scientificanycan be their uponthe results justified entiretyof
Thus, in caseadmissible our ownof what is evidence.theory

Hill, the as far as it tov. relatesLane excepted hearsayof supra,
admissible,execution is said to beformal acts of or revocationthe

”“in of on the factdirect evidence bearingcorroborationonlybut
be to amuch direct evidence must furnishin issue. How there

the evidence befor whether directtestimony,this maysupport
orand overborne this whetherhearsay,contradicted by excepted

“to of directclass of is be used thebyevidence only producerthis
contention, areto his notsupport questionsevidence” tending

in Nor itnor considered that case. is to con­necessaryanswered
“here; the to and for­them for issue is as intent theonly,sider

”law are not There is nomalities involved. herebyprescribed
to the testator’s for actssubstitute theunderstandingattempt

demands, Hoitt,Hoittthe as there in v. 63which statute was
475, Stevens, N. H. 360.H. and Stevensv. 72 That theN. formal

was admitted.essential to a revocation is The issueact performed
to the with which the act was done.is as intent

Hill,in farused Lane v.The illustration goessupra, beyond
“make Ifwhat is to this evidence admissible: the issuerequired

will,orwhether a will were aexecutedduly genuinewere forged
balanced,the evidence were would not thatand evidenceevenly

will remained in the testator’s that he wassupposed possession,the
it, will,that he it as beto examine of his ofseen thespoke high-

?force in of the will Nomoral favor reasonest convincing logical
should not be evidence.” So farwhy such as thelegalappears

illustration,ease from it isdiffers thepresent foregoing stronger
the “anfor the admission of evidence. There inference was

act,from of mind thethe state tosubsequent prior whilerequired
from the to thehere the inference is merely subsequent stateprior

Ev., 1737; Dixon,3 386,mind.” s. v. 74 N. H.of CurticeWig. 397.
While the limitations the use of this class ofput upon evidence

definite,be ornot entirely have beenmay wholly satisfactory they
to thesufficiently established sustain the of court.ruling superior

declarations were admitted for the ofsolelyThe purpose showing
ofthe intent the testatrix wrhenshe the of the willdestroyed copy

“in The mind of aher state of testatrixpossession. before and
of a will relevant inafter cancellation thebeing intent atinferring

cancellation,the time of the testator’s declarations before and after
of of mindrevocation are evidence his state at those times.”

Ev., 1737, 3; Davis,3 s. note v. 134Pickens Mass. 252.Wig.
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Much that has inbeen said and in the cases reliedargument
counsel, as to the of the lawupon by policy certain for-requiring

malities to infrauds the matter of wills of deceasedguard against
is wide of mark. Itthe is true thatpersons, the execution of a

formalities,will is surrounded and so is aby statutory written
S., 186,revocation of a will. P. c. s. 14. But there are other

revocation, valid,ofmethods asrecognized by the legislature proof
of which is still left to be made under the rules of evi-ordinary
dence. For in the case thatexample, one ofpresent proof copy

testatrix,the will was the and that thedestroyed by act was
intent,words aaccompanied by restedindicating revocatory

the uncorroborated oral of oneentirely upon testimony person.
If the torelated some othercontroversy the evidencesubject,
now to would be admissible under the law ofobjected plainly this

Railroad, ante,v. 116.state. The statute of fraudsoriginalKeefe
II, 8, 186,Car. e. s. from S.,which our c.statute(29 6), (P.

s. “has not been construed sois'copied, as to exclude14) strictly
done,all evidence to show animo the act was whichtending isquo

a conclusion to be drawn a court or from all theby circum-jury
stances.” 1 Jar. *130.Wills

It is that the case for the administratrix rests fraudurged upon
—that she seeks to show that the testatrix to deceiveattempted
her heirs-at-law. The of view from which this ispoint argument

is one notadvanced assumed heirsinfrequently by prospective
who the estate anof relative as their lawfulregard aged already

laidMuch stress is the utterance of inproperty. upon the court
Meeker, 274, 276, ;N.v. 28 J. Law 283 but anBoylan examina­

tion of the there advanced itshows that makesargument against
“wellas as for the of the contestants. The devisorposition may,

life,to secure his own and comfort . . .peace concealduring
the nature of his and make statementstestamentary dispositions,
calculated and intended to deceive those with whom he is convers­

He is neither under the of an oath nor theing. sanctity strong
bond of self-interest to secure his to truth.”adherence the So
here, the testatrix well have intended to of themay dispose

ofentreaties heirs a destructionimportunate by of herpretended
will. The declarations which were to have a differentexcepted

Thetrend. conversation with Mrs. all the“has evidences-­Noyes
of and about it which be looked wheresincerity reality formight

was notthe to or evade amerelyobject parry disagreeable subject,
.or to . .baffle Here is that ofimpertinent curiosity. fulness

detail, events,and reference to and and alsopersons speculations
will,the conduct ofof those to the itasprobable opposed gives

sincerity.”all the of and attests its andappearance reality genuineness
McBeth, 596,11 602;eth v. Ala. McDonald v. Mc­McB­

Donald, 142 Ind. 55.
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seem to to theBut these considerations onlylogically go weight
Burns, 449,v.evidence. As was said in 57 Me.Collagantheof

“: ofThe declarations the testator have been false and458 may
or, true,deceive;to have been misunder­they mayuttered being

stood, inattention;in in from havewhole or beenpart, maythey
or frommisrecollected from forgetfulness, misreported design.

all this affects the of credit to be theBut degree testimony,given
not its It shows that caution should be used inadmissibility.

it, not that it should be excluded. The exclusion ofweighing
material,evidence, from itrelevant and the fear that notmay
credence,of ofits the rude resortreceive is barbarism.just degree

hears, examines, thenCivilization andweighs, decides.”compares,
Danforth,The now made to the Dr.of onobjection testimony

thatthe the declaration testified to does relatenot to theground
will, comes too late. When this evidence was introduced the

cautioned that the ofcounseljusticepresiding ground objection
be stated Not was ashould there failure toonly thenspecifically.

thisstate but counsel said that he had noground, ground other
thosethan stated. The was waived.already objection

inThere was no error to direct a verdict for the con­refusing
“oftestant the issue revocation. thatupon Whenever facts would

evidence,the will insustain are with other facts fromput together
an drawn,which inference itsunfavorable to be thevalidity may

of whether the unfavorablequestion drawn,inference should be
rebutted,if so hasand whether it been are both of fact.”questions
407,v. 73 N. H. 408. TheEdgerly Edgerly, evidence warranted

wills,a that the testatrix andfinding executed thatduplicate she
notdid intend to cancel the held Mrs.copy by Noyes, theby

of indestruction the her owncopy possession.
The refusal to submit to the the special question whetherjury

the second draft the willof was intended as a substitute for the
first raises no of law. The issue framed andquestion tried was
whether the testatrix had will.revoked her Whether certain facts
which be material on that issue should ormight should not be

found verdict of thespecially was for theby jury presiding justice
to determine.

overruled.Exceptions

All concurred.

von. 10lxxv.


