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Hillsborough,
5,Jan. 1909.

v.Kelland Jos. Noone’s Sons Co.

dutyIt a notifyis the of master to danger employ-his aservants of of the
arising peculiar premisesment from use,the condition of intended for their

concerningof he they justifiablywhich is aware and ignorant.which are
injured byA dangerousis machinery actingservant who disregardwhile in

guilty contributory law,of instructions is negligencenot of as matter of
supposedunless the risk he running great ordinaryhe was was so that the

man would not have encountered it.
exceptionAn anytheto admission of evidence relevant io issue in the case

ordinarily questionnoraises of law.
settingIt is sufficient cause for aside a verdict that relevant evidence was

improper purposeused for an and that the verdict resulted therefrom.

Case, for Trial and verdict forby thenegligence. jury plain-
1907,term,tiff. Transferred from the ofSeptember the superior

JPeaslee,court J.by
When the work for the onplaintiff defendantsbegan February

10,1904, he had in a millnever been or worked around machinery.
After four or room,five in thedays he wasworking set atfulling

machine,work on the anwhich consists of iron insizing frame
which are two iron rolls five feet and infourteen inches diam-long
eter. The work was to the clothplaintiff’s about to be sizedput
into the machine. He was told not to behind the machinego
when it was but the man who withworked himrunning, habitu-

went there whenever the notally cloth was running evenly through
the rolls. A of the cloth with which the lower roll waspart cov-
ered came off on March 1. theWhile defendants were replacing
it, usedthe cloth for the wrinkled or bunchedpurpose Insteadup.

wrinkles,the andof machine out the toldstopping smoothing they
the to behind the machine and do it.go He started toplaintiff

told,do as he was but it sowas dark behind the machine that he
floor,could not see the and when he in he andstepped slipped

rolls,fell. hand came inHis contact with the was drawn between
them, and was Thecrashed. floor back of the machine was uneven
and slippery.

The defendants to the denial of a motion for the direc-excepted
favor,a intion of verdict their and also to the admission of evi-

ofdence to show the condition the floor itwhen wastending
1906,in and the of aremoved absence roll at the back ofguard

the machine.
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Cook,Memiok Niles and Edmund 8. for theSargent, plaintiff.

iMeier, for the defendants.Doyle

Young-, J. 1. The that the condition of thesaysplaintiff
floor behind the machine and the want of a rollguardsizing

itcaused his The test to determine whether can be heldinjury.
that the in fault this of theirdefendants were for condition prem-

one; not,aises is to whether it was normal and if it wasinquire
and did and didhe not the incident tothey appreciate danger

it,behind the machine because of whether did whattheygoing
himthe man would have done to of theordinary notify danger.

it theirconcede can be found that the condition ofThey premises
abnormal,was and that and he did notdid thethey appreciate

thereto;risk incident but that can be found to bethey deny they
in in himfault to of the All didrespect theynotifying danger.

him,for that to him at workwas tell when setpurpose they
machine,on not to itthe behind when it was butgo running,

so;at himthe time directed to do so the real onthey question
said,this thebranch of case is whether it can be from the fact

machine,that told him tonot behind the that hethey go ought
uneven,to have known the was wet and and thatfloor there was

no roll at the back of the machine. If it can be saidguard
that he known from that if handto have fact that hisought got

crushed,in the it would be it cannotmachine be said thatcaught
he floor into have known the was such condition that heought
would his hand the ifbetween rolls he went behindprobably get

short,the machine. In the what wouldknewplaintiffalthough
rolls,if his hand was itbetween the cannot be saidhappen caught

that he knew of the condition of the floor itwhich made probable
that his hand would be it can be foundcaught. Consequently,

fault';that the were indefendants for it is the master’s toduty
his of all theservants of the service to thenotify dangers peculiar

he maintains so much of bis forway as are intended theirpremises
use, of which he and dodoes not know.they

2. Was the of Whetherplaintiff guilty contributory negligence?
or not the man will a course of actionordinary pursue particular

ato extent on his ofdepends the situation andgreat knowledge
of the risks he will run if he Ifit. he thinks thepursues danger

course,is ahe he would notslight, may pursue given although
think of so if he the risk incident thereto. Itdoing appreciated

therefore,is in order to determine what thenecessary, ordinary
man would have if hedone had been sent behind the machine as

was, situation,the to consider the as it existedplaintiff beforejust
accident,the thefrom of view. He knew that ifplaintiff’s point
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crushed, andthe rolls he would be that hewas betweenhe caught
behind the machine when it washad been told not to running.go

therefore,held, that he knew there was of hisIt must be danger
But he did not know it wasif he went there. whycrushedbeing

knew, inFor all he the riskto there. only goingdangerous go
was that incident to his accidentallythe machine doingbehind

him in contact with the rolls. Hewhich would bringsomething
in afloor back of the machine was suchdid know that thenot

to come in with the rollswould be contactlikelythat hecondition
well have the riskif did care. He mayhe not use thoughtgreat

manhad seen the who workedsince he frequentlywas very slight,
to smooth werehim the machine out cloth theywith behindgo

therefore,said, that the wasIt be plaintiff guiltycannotsizing.
to thatfor the test determineof questioncontributory negligence;

sothe risk he he was waswhether supposed runningis to inquire
men will that the manfair-minded ordinarythat all agreegreat

York, 454;N.it. Goodalev. 74 H.not have encounteredwould
393;392,; & Law 37 Cent.518, Am. Enc.519­ 729 Cyc. Eng.

tit. s. 86.•Dig., Negligence,
into use the evidencewas not respect3. The permittedplaintiff

fault.in 1906 to the defendants’of the floor proveto the removal
of it that theallowed to make was to showAll the use he was

at thatto the condition of the floor timeaswitnesses who testified
the as whichto know about matter to theyhad an opportunity

atthat the condition of the floor thatconcededtestified. It is
at time theof its condition theto the issue plain­time is relevant

so, the to its admissionthis is exceptionwas Sincetiff injured.
Dixon, 386.law. v. 74 N. H.Curticeraises no ofquestion

the defend­was whether the condition of4. of issuesOne the
Itwas normal.theof which plaintiff complainedants’ premises

back of thethat the roll on thethat evidenceis obvious guard
of was relevantin use at the time the accidentwas notmachine

contend,true,Therefore, if it is as the defendantsto that issue.
verdict, does notthat fact alonethethat this evidence produced

Hamlin,v. N. H. 138. ToLambert 73a reversal.funish cause for
madetheit must thata appear plaintiffsuch proceeding,justify

and that the verdict resultedof the evidencean useimproper
therefrom.

overruled.Hxeeptions

Peaslee, J., did not sit: the others concurred.


