
England246 New Box Co. v. Prentiss. [T5

Cheshire,
6,April 1909.

England v.New Box Co. Prentiss & a.

by operators deliveryA pine plankscontract lumber for the of the aon cer-
pricetain at thelot market when sawed does not aconstitute sale of the

product, option purchase, mayis an accepted bybut for its which be the
any expiration which,holder atthereof time before its and in the absence

specificagreement, expirea lapseof does not until after the of a reasonable
acceptance.time for its

option purchasean point time,Where for the of lumber is inunlimited of it
a specific performanceis essential that holder thereof seekswho to enforce

allege acceptanceof the optioncontract should his of the a reason-within
able time.

Equity specific performancenot deliverywill decree of a contract for the of
agreement priceifmerchandise the incapableas to is so indefinite as to be

ascertainment, plaintiff mayof supplynor the by purchas-when his wants
ing open adequatein the remedymarket and anhave in an action at law
for breach of the contract.

Equity,Bill in for thepraying of a con-specific performance
“tract the defendants towhereby contract theagreed pine planks

on the Westmoreland,Richardson lot in at the whenmarket price
sawed, to said Box The billCompany.” otheralleges, among

that the theon Richardsonthings, pine lot was to be sawed into
thick,two and one inchesplanks sucheighth theplanks being

business;material which theonly can use inplaintiffs their that
it is for stock,them to anecessary amount of incarry it andlarge
that made the contract when and asthey did to theirthey keep
stock that the defendants havegood; refused to sell the planks
for thousand,less than a$20 inwhich is excess of the market

and thatprice; the are andplaintiffs to theready willing pay
defendants the market for theprice them.planks toupon delivery
The overruled,defendants’ demurrer was and they excepted.

-term,Transferred from 1908,the October of the courtsuperior
Stone, J.by

Benton,Gain for the plaintiffs.

Allen,John B. for the defendants.

Bingham, J. In the decision of the raised thequestions by
demurrer to the bill it is to ascertainnecessary the nature of the
contract which theupon March,It inplaintiffs rely. thatappears
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ininto a contractthe defendants entered1907, the andplaintiffs
“and of all the merchantable two-for salethewriting purchase

sit­on the Fairbanks lotswhite-pine plankand-one-eighth-inch
Vt.,” that in of the aboveand considerationuated in Rockingham,

on theto contract thethe defendants agreed plankscontract pine
Westmoreland, sawed,atin the market whenlot priceRichardson
It contract which theis the latter plaintiffsto the uponplaintiffs.

forit is not a contractto maintain this Thatrely proceeding.
lot, butsale of timber on Richardsonthe and the thepurchase

consideration,a thewhereby plaintiffsa contract based upon
same, doubted.an to the cannot beobtained purchaseoption

consideration,a be revokedthe could notoptionbasedBeing upon
while it and could bedefendants remained acceptedthe open,by

effect at anythe defendants to thatthe byby plaintiffs notifying
185, L. A.93 R.Litz v.time before it expired. Goosling, Ky. —21

129, note; The does21 Am. & Enc. Law 924-926. contractEng.
shallin fix the time within which the expire;not terms option

case, it to that the partiesand this the is be presumedbeing
of a reasonableit until after theintended should not expire lapse

Gordon, 460;444,H.49 N. v.time. Ewins v. Woodruff,Fitzpatrick
204;565; Jordan, v. Har­561,Y. 56 Ill. Stone96 N. Larmon v.

512;mon, Am.Minn. 21 & Enc. Law 933. An acceptance31 Eng.
athe intowithin a time was toreasonable necessary ripen option

It the mainte­contract of was therefore essential topurchase.
thatbill theynance of the that should havetheyplaintiffs’ alleged

Barker v.had the and within a reasonable time.accepted option
Critzer, 35 459.Kan.

bill, if itin thethese facts are not directlyAlthough alleged
thatis and of the billcan inferred from what theallegedbe filing
forthe the so that it became a contractacceptedplaintiffs option

of the lot whenthe and sale the timber on Richardsonpurchase
thick,and are never-made into two one inches thereplanks eighth

not the relieftheless reasons the should bewhy plaintiffs granted
isfor. of a contract not grantedprayed Specific performance

it ascertainedwhen its is so uncertain that cannot bemeaning
to,what the at law is ade-agreedthe nor whereparties remedy

inIn contract the fixed forthe here thequestion,quate. price
Ifwas the market two and onesawedprice. planks eighthplanks

a it salethick market would that theirinches have seem inprice,
establishthe market must be of such as tocommon occurrence
contract,true,If this of thetheir market is then the termsprice.

concerned,so far at as the of be suf-least is wouldquestion price
definite; forbut even then there would no occasionficiently be

contract,of forthe thespecific performance plaintiffsgranting
market,in lawwants the and atremedycould their theirsupply
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for would be thedamages But inadquate. theirplaintiffs allege
“ thatbill of such dimensions andplanks one incheseighth[two

“market,”incannot be the but must beprocured speciallythick]
case,contracted for ... in Ifadvance.” this is itthe then

would seem that of the aboveplanks dimension have nopine
market theprice, and that contract is so indefinite as to thatprice

should not theequity relief asked.grant
There is also a further reason the notplaintiffs are entitledwhy

to the relief for. It seems thethat real isprayed ascontroversy
to the market for that theprice two-and-one-eighth-inch planks;

thousand,$20defendants claim it is a and that arethey willing
the should have the on theplaintiffs Richardson lot at thatplanks

situation,If theprice. this is canthe their wantsplaintiffs supply
as the at theeffectually by named astaking planks theyprice
could by contract;of andbeing granted specific theperformance
whatever loss sustain so can inbe recovered anthey by doing

.action at law.
sustained.Exception

Parsons, J., Peaslee, JJ.,C. and Walker and concurred:
Young, J., in theconcurred result.

Grafton,
April 6, 1909.

State v. Maltais.

15,charged liquor chapter 112,with the sale of underOne unlawful section
thereto,Statutes, guiltyPublic and amendments cannot be found of a

“subsequent offence,” upon proof priorof his conviction of the unlawful
cider, chapter.under 17 of thesale of section same

1,Information, 1908,that at Lincoln inon saidMaycharging
“ didthe then and there forcounty, respondent unlawfully keep

fermented, distilled,vinus,sale a of rectifiedquantitylarge spirits,
brewed, wines,malt and otherspirituous, beverages containing

Fahrenheit,ofthan one cent alcohol at sixtymore toper degrees
wit, wines,or fermented,of distilledone gallon spirituous liquors,

brewed, wines,maltrectified and other bever-spirits, spirituous,
ofmore than one cent alcohol atper sixtyages containing degrees

Fahrenheit”; the had beenand that convicted of arespondent
of for sale fermentedoffence unlawfully liquorprior keeping by

10,Lincoln,court of on 1908. TrialFebruarythe bypolice jury


