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for would be thedamages But inadquate. theirplaintiffs allege
“ thatbill of such dimensions andplanks one incheseighth[two

“market,”incannot be the but must beprocured speciallythick]
case,contracted for ... in Ifadvance.” this is itthe then

would seem that of the aboveplanks dimension have nopine
market theprice, and that contract is so indefinite as to thatprice

should not theequity relief asked.grant
There is also a further reason the notplaintiffs are entitledwhy

to the relief for. It seems thethat real isprayed ascontroversy
to the market for that theprice two-and-one-eighth-inch planks;

thousand,$20defendants claim it is a and that arethey willing
the should have the on theplaintiffs Richardson lot at thatplanks

situation,If theprice. this is canthe their wantsplaintiffs supply
as the at theeffectually by named astaking planks theyprice
could by contract;of andbeing granted specific theperformance
whatever loss sustain so can inbe recovered anthey by doing

.action at law.
sustained.Exception

Parsons, J., Peaslee, JJ.,C. and Walker and concurred:
Young, J., in theconcurred result.

Grafton,
April 6, 1909.

State v. Maltais.

15,charged liquor chapter 112,with the sale of underOne unlawful section
thereto,Statutes, guiltyPublic and amendments cannot be found of a

“subsequent offence,” upon proof priorof his conviction of the unlawful
cider, chapter.under 17 of thesale of section same

1,Information, 1908,that at Lincoln inon saidMaycharging
“ didthe then and there forcounty, respondent unlawfully keep

fermented, distilled,vinus,sale a of rectifiedquantitylarge spirits,
brewed, wines,malt and otherspirituous, beverages containing

Fahrenheit,ofthan one cent alcohol at sixtymore toper degrees
wit, wines,or fermented,of distilledone gallon spirituous liquors,

brewed, wines,maltrectified and other bever-spirits, spirituous,
ofmore than one cent alcohol atper sixtyages containing degrees

Fahrenheit”; the had beenand that convicted of arespondent
of for sale fermentedoffence unlawfully liquorprior keeping by

10,Lincoln,court of on 1908. TrialFebruarythe bypolice jury
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term, 1908, offrom theand. Transferred Mayverdict of guilty.
Stone, J.the bycourtsuperior

ofof sales of composedThere evidence beverages mostlywas
or The record of thekind and alcohol.some of wine of -whiskey

10; 1908,that on theFebruaryLincoln showedcourt ofpolice
a and warranton complaintwas arraigned chargingrespondent

cider, and fined his of Thethe sale of was upon plea guilty.
that,to firstcourt the convictiontherespondent requested charge

the in this casefor of cider and thatbeingthe salebeing evidence
sold, abe had forwas no conviction could greaterspirituous liquor

for sale on a first offence.offence than spirituous liquorkeeping
denied,The towas subject exception.request

solicitor, forD. the state.Oobleigh,Marshall

Shannon, for the defendant.JSd'winIT.

“ . . . orPabsons, <L If shall sellC. any person keep
vinus,in distilled liquors,sale orspirituousfor any quantity any

brewed,fermented, wines oror malt liquors, anyspirits,rectified
called, onename more thanwhateverbeverage, containing per­by

Fahrenheit, shallat he becent of alcohol volumeby sixty degrees
$100, shall$25not than more than and also befined less or

than or more than sixtynot less thirty days days.imprisoned
he be less thanAnd for offence shall fined notsubsequentany

$200,or than and not less than two months$100 more imprisoned
112, ; 1903,S., s.months.” P. e. 15 Lawsor more than twelve

116,122, 1; 1905, 46, 1; lb.,c. s. e. s. 1. The infor­e. s. Laws
made,mation, to no is to have beenwhich appearsobjection ”“to a offence under this section.intended subsequentcharge

not to cases where there hasThe increased are limitedpenalties
a conviction of the identical offence—a violation ofbeen previous

e.,i. anthe now offence proved byparticular provisions charged,
239;similar State v. 67 State v.evidence. Vt.precisely Sawyer,

36 a is not made liable toVt. 667. But themrespondentHaynes,
offence,of of or ofbecause a conviction criminal anyprior any

The in­of the various offences created the law.by liquor
forcreased are a violation of thepenalties imposed subsequent

Hence theof the section. it is thatnecessary priorprohibitions
be founded a of such violation.conviction must upon charge

hadProof that the been convicted of a violation ofrespondent
“as,section, for of a for ofthe sale or sale fer­example, keeping

information,inmented as the have beenliquor,” charged might
ato the But ofsufficient sustain verdict. convictionproof upon

of unlawful ofa the sale cider did not sustain the informa-charge
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intion. The sale of fermented cider less than one bar-quantities
112,17, Statutes,rel is section Publicby chapter asprohibited

122,2, Kidder,Laws 1903. State v.amended sectionby chapter
74 N. H. 302. In this section both for a first and a sub-penalties

inoffence are from those the sectionsequent provided differing
the now accused ofisrespondent violating.

The substance of the rule asked for the was thatby respondent
15,of a second violation of ashe could not be convicted section

amended, ain the absence of evidence of convictionprevious
As there was no evidence of athereunder. previous charge

violation,him of such his conviction a ofupon plea guiltyagainst
a another does notto of statutoryviolating provisioncharge

that he was convicted of a violation ofauthorize the conclusion
the under which he is now In the entire absencesection charged.

“ offence,”of evidence to sustain the ofcharge subsequenttending
in thethe error involved the failure to instructionrequestedgive

is manifest.
to thatof the state be evidenceThe argument appears upon

“of a conviction of fer­sufficient to convict of a sale cider selling
” had,have been the that cidermented uponliquors might ground

116, 1905,term; thatis within that and Lawschapterincluded
Statutes,15, 112, Public sec­section repealedamending chapter

of a first16 of the But the or innocencetion same guiltchapter.
involved; is whether as an his­offence is not the only question

Adams,fact there a conviction. State v.torical has been previous
38,440,442; 96 N. Y. The64 N. H. v. 39.Raymond,People

112,16,of section Public Stat­of the chaptersuggestion repeal
2, 122, 1903,utes, as section Laws need notamended by chapter

sound, it establish that thebe examined. If would only respond­
beforq the court withent to have been vio­policechargedought

15, that he was sosection charged.lating —not
10, the unlawfulUnder the of Februarycomplaint charging ”“cider,of the of sale was fermented liquorssale whether subject

15, . .a .within the of section or was “beveragemeaning
alcohol,”cent of in issue.more than one was notpercontaining

incider less than one bar­Proof of the sale of fermented quantity
Jenkins, 64 N. Therel out the State v. H. 375.made charge.

in of the section anof an offence the was allega­charge language
in claim oftion that the section was force. The thethe stateby

1,state, was as a foundation forthat the statuteMay repealed,
that, 10, the was convicted ofthe contention February respondent

in fun­an with which he was not is conflict withoffence charged,
and well as technical rulesdamental of reason asprinciples justice

of law.
sustained.Kxeeption

All concurred.


