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Grafton,
6,April 1909.

Thorp a. v. Ætna Insurance Co.&

“by lightning the horses . . . con-policy insuring against fire orA loss
” kept at the timean animal thereinnot covertained in frame bam does

pasturemade, and thereturned out tobut afterwardcontract wasthe
by lightning months after his removal.killed two

Assumpsit, The facts werea fire insurance agreed,on policy.
thetransferred fromthereon werethe of lawand. questions arising

Pike, J.,term, 1908, court withoutof the bysuperiorSeptember
a ruling.

from fire or light-insured the lossThe plaintiffs againstpolicy
“ . . in$400 . containedof on horsesto the amountning

29, 1906, the wasa horse owned by plaintiffsframe barn.” July
in a mile distantwhile a one ofkilled pasture eighthby lightning
in and independentfrom the barn described the policy entirely

in months andhad been the for twoThe horse pasturethereof.
In this actionthat time.had been taken up occasionally during

of the horse.to recover for the lossthe plaintiffs sought

Abbott,andL. Ashton Pee C. for theThorp plaintiffs.

Hatch, for defendants.theKelley, Harding $

Young, J. The defendants to insure the plaintiffsagreed
horses,“$400the amount on . . .loss to of hay,against

and contained in It beframe barn.” will neces­producegrain,
“therefore, in,”ascertain whatto is intended containedsary, by

Co., 438, ;in v. Insurance 69 N. H.as used the policy (Stone 440)”“ inhorses contained the barn are the ones insured.for only
Did intend thatthe the should cover the horsesparties policy

made,the had in the barn when orthe contract wasplaintiffs ”“ in it ?those contained when the loss occurred The evi-only
to this issuedence relevant is the of the and thelanguage policy

character of the insured. If the wordsproperty partiesthq
are of the construction that the defendantscapableemployed

for ato insure term of five the which thehorsesyearsagreed
issued,in the barn at the time was thattheplaintiffs kept policy

the of ifis not the the was as it isusedmeaning policy language
Ifunderstood. the words are theircommonly ordinarygiven

the defendants did not to insure for a fiveterm ofmeaning, agree
horses which inthe had the barn at the date ofyears plaintiffs
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“were con-to the whichplaintiffsthe but horses belongingpolicy,
” etc.Farmers'the life of thein the barn policy.tained during

thatis aInd. 430. There presumption5 App.Ass'n v. Keyder,
sense, thatin and thereforeused their ordinarythe words were

the latter class.horses ofwas intended to coverthe policy
the of the par-whenconclusion is languageThis strengthened

otherof thein with the characterconsidered connectionties is
andthe namely, hay, grain, producecovered by policy,property ”“ horses, it isit be as toin the barn. However maycontained

ofa lot hay,would insure particularnot that theprobable plaintiffs
con-commodities areSuchfor a term of years.orgrain, produce

consumed,timehand at isWhat is on any givenstantly changing.
asat as oftento take its leastand a is placenew procuredsupply

insur-to somewish carrya the mightonce Although plaintiffsyear.
wouldthatand it is theyance on very improbablehay grain,their
time.hand atof the fodder on any giveninsure a term yearsfor
“con-did, if insured the horseswhat theyYet that is theyjust

” shouldThein at the date of the policytained the barn policy.
“$400 contents ofwritten onit werebe construed as though

it wouldbarn,” in case cover any propertythat suchframe except
barns, now it coversonly prop-in whileof the kinds usually kept

kinds.of theerty specified
inhorsewhether theso, which determinesthis is the testSince

theis the answer to inquirythewas coveredquestion by policy
”“ killed,at the time it wasin the barnwhether it was contained

in Theas used thewords policy.within the of thosemeaning ”“ barn, horsein the thecontainedthat to bedefendants contend
it struck byat the time wasin the barnbeenmust have actually

915;Co., Atl. Farm­15v. Insurance Pep.Haws (Pa.) ­lightning.
hand, thethe other plaintiffsOners' etc. Ass'n v. Keyder, supra.” ““ to mean keptin be construedshouldthat containedargue

in” ain”; if a horse isin,” and that “keptor “usually kept
”“ timeat thetherein, if it is not thereevenitbarn is contained

962;Elliott, 85 Ya.Ins. Co.v.it is or Niagarakilled injured.
Co.,191; v. InsuranceCo.,126 Mich. Noyesv. InsuranceHapeman

501;Co., Peterson38 Minn.415; Insurance64 v.Wis. DeGraff
decidetoCo., It will not be necessary24 la. 494.v. Insurance

toif animals turned out pas­Evenis sound.which contention
“at are keptin the barntaken nightture the and updayduring

in thein fact pasture (DeGraff v.in” arethe when theybarn
in the owner’sCo., a coat commonly keptand ifInsurance supra), ”“ it is atin whilethe housein is containedwhen not usehouse

Co., beit cannotInsurancea v. supra),to be (Noyesshop repaired
“is con­two monthsfortosaid a horse turned out pasturethat

” ifin the evenit in fact pasture,while istained in the barn
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” ““ to in.” Acontained in should be construed mean horsekept”“is in theout for the season kept pasture.turned
hadinstead of the horse out toIf the pasture,plaintiffs, turning

summer, and hadto Littleton for use the it beentaken it during
there, wouldwhile their not be differentmateriallyburned rights

In such case it not be claimedfrom wliat are now. wouldthey ”“ inwas their barn at Lisbon while it was inthat the horse kept
Littleton, iffact in at even it was driventheir barn occasionally

into Lisbon and the bain there for a Neither the factput night.
in theirthat the' the horse Lisbon bam before itplaintiffs kept

Littleton,to nor the further fact that intendedwas taken tothey
back,it there after it was would be relevantbroughtagain keep ”“killed,it it ifthe issue of where was when was iskept keptupon

or inits fact of which it isgiven ordinary meaning, any meaning
fairly capable.

Case discharged.
All concurred.

Grafton,
6,April 1909.

v.State Rolfe.

particularrelating Ashing pondsinStatutes to or givingstreams and those
personsAshing privileges particular part generalto aare of the law of the

state.
10, 251,chapter Statutes, amongSection General thingswhich other re-

right lake,Ashery in repealedstricted the of ProAle bywas its omission
general relating game,from the of therevision laws to Ash and in 1878.

Appeal, afrom sentence aimposed by courtpolice aupon
the defendant with incomplaint charging Profilefishing lake in

term,Franconia. Transferred from the 1908,September of the
Pike, J.,court ansuperior by upon statement ofagreed facts.

Eastman, Mitchell,Samuel O. Batchellor Marshall B. Cobleigh,<f
solicitor, Smith Smithand Eastman and(Mr. Edgar W. Smith$

state.for theorally),

andPikeGreorgeW. for theby(orally defendant.brief),

Peaslee, J., One defence set is that theup statute under
S., 251,which the is c.prosecution s.brought (G. has10), been


