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” ““ to in.” Acontained in should be construed mean horsekept”“is in theout for the season kept pasture.turned
hadinstead of the horse out toIf the pasture,plaintiffs, turning

summer, and hadto Littleton for use the it beentaken it during
there, wouldwhile their not be differentmateriallyburned rights

In such case it not be claimedfrom wliat are now. wouldthey ”“ inwas their barn at Lisbon while it was inthat the horse kept
Littleton, iffact in at even it was driventheir barn occasionally

into Lisbon and the bain there for a Neither the factput night.
in theirthat the' the horse Lisbon bam before itplaintiffs kept

Littleton,to nor the further fact that intendedwas taken tothey
back,it there after it was would be relevantbroughtagain keep ”“killed,it it ifthe issue of where was when was iskept keptupon

or inits fact of which it isgiven ordinary meaning, any meaning
fairly capable.

Case discharged.
All concurred.

Grafton,
6,April 1909.

v.State Rolfe.

particularrelating Ashing pondsinStatutes to or givingstreams and those
personsAshing privileges particular part generalto aare of the law of the

state.
10, 251,chapter Statutes, amongSection General thingswhich other re-

right lake,Ashery in repealedstricted the of ProAle bywas its omission
general relating game,from the of therevision laws to Ash and in 1878.

Appeal, afrom sentence aimposed by courtpolice aupon
the defendant with incomplaint charging Profilefishing lake in

term,Franconia. Transferred from the 1908,September of the
Pike, J.,court ansuperior by upon statement ofagreed facts.

Eastman, Mitchell,Samuel O. Batchellor Marshall B. Cobleigh,<f
solicitor, Smith Smithand Eastman and(Mr. Edgar W. Smith$

state.for theorally),

andPikeGreorgeW. for theby(orally defendant.brief),

Peaslee, J., One defence set is that theup statute under
S., 251,which the is c.prosecution s.brought (G. has10), been
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The it was notstate is not because itsays repealedrepealed.
in 1878 and because it is an act of local Torevised application.

of this it seems advisable examineissue tosatisfactorily dispose
inof the of thistbe history touchinglegislation right fishing

state.
time enactment the untilthe of the earliestFrom upon subject

1878,of laws the fish wereafter the revision torightregulating
inand Acts to certaintreated as relating fishingpublic general.

times,streams, at all a theor certain were as ofpartpublished
1864,law. the or indirect ofof Until directpublic grantbody

of seems to been butfishery have attemptedspecial privileges
1798, the in Mer-In the act use of seines theonce. prohibiting

ofwas so far that the the Paddyrimack suspended proprietors
to their in theand the seine had leave draw seinesseine Pumpkin

manner,and within of conflu-but not two rods thewaj'customary
1798,Natticook with the Merrimack river. Lawsof brookence

1811, in-laws in this wasIn the revision of the fish act527.p.
1815,20,1811; Laws, 446.with the Act of June ed.rest. p.cluded

1815, JeremiahIn of the editor Justicethe compilation (Chief
“ Thiswhat are and what are not laws.definesSmith) general

in the andthe of the work all generaledition comprehends body
. .in force. . turnpikestatutes now Acts respectingpublick

<prout particularlaying establishing highways grantingroads— —
fortowns the of their landspowerto taxing repairingparticular

towns, academies, societies, &c.—incorporating religiousroads—
of annualthe times holding corpora-meetings creatingaltering —

associations,banks, &c.tions, as insurance companies, librarysuch
canals, ferries, lotteries, &c.—particular bridges,—respecting

lands,license to to reviewto sellparticular personsgranting
&c., edition,actions, &c., in this as do notare not theypublished

are onwhole butcommunity; special, partic-the operatingregard
Laws,or Advt. ed. 1815.ular concerns.”privatepersons

lakes,in and streamsvariousThe acts fishing ponds,governing
all as of thenumbered ten. areThey printed part “generalthen

1830,1815,Laws, 442-450.statutes.” ed. Byand publick pp.
had In theof these acts increased. compila-the number largely

madeof Fish” was athat the “Preservation separatetion of year
acts toconsist ofIts thirty-four chapters entirely relatingtitle.

it allname or and includeslocal description,bywaters specified
had re-to the which not theretofore beensubjectacts relating

thatand BellRichardson understoodevidentlyJudgespealed.
“ the and Advt.were of statutes.”publicacts parts generalsuch

Laws, ed. 1830.
that,inofthe piscatorial genera-was flood-tide legislationThis

all two of actsbut the were repealed,tion. The 'yearfollowing
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1831,far to withas related a seine. Lawstheysoexcept fishing
1842e. The commissionersof these27. reported provisions against

1831,as left the of and abywere act added sectiontheyseining
the use of a seine in other theany waters of state.prohibiting

S., c. 128.R. The were stillComnrrs’ unfavor-Rep. legislators
out,Theto such restrictions. wasable strickenproposed chapter

S.,R.and each act was specificallyregulating fishing repealed.
1850,230, 13. tidec. s. In the to set in favor ofagainbegan reg-

1850,Fish in artificialulation. wereponds protected (Laws
onc. and from that time actsvarious were passed.970),

it enacted as 1.In 1864 was follows: “Section That all persons
infrom inbe and arehereby prohibited any manner Profilefishing

Notch, tributaries,lake, itsFranconia or the smallincluding pond
road;sideon the of the andopposite any person theviolating

dollars,of this act be ashall liable to fine of ten oneprovisions
half which shall be to theof andpaid person one halfprosecuting

2.to the use of the state. See. in this act shall be con-Nothing
to the owner of landstrued the saidprevent pondsurrounding

trout,from therein the cultivation of andestablishing thetaking
product any 1864,inthereof manner most convenient.” Laws
e. 4035.

The to create wasattempt special privileges evidently thought
of emulation. Similar acts were as toworthy passed Glen pond
1865, c. and the waters of the Lower(Laws 4096) upper Ammo-

1866, c.nusuc In ofthe revision 1867 these4229). three(Laws
acts were consolidated and made a of the on offencespart chapter

S., 251,G. c.laws. s. 10. Notagainst game only were these acts
laws,made a of the andpart butgeneral others ofpubiie even

treated,limitedmore were so e. the actapplication g., forbidding
12,1864.in for five from Ib.,fishing Humphrey’s pond years July

s. 11. to be andThey ceased distinct acts.separate becameThey
a ofa of scheme Therepart general was nolegislation. separate

each,for but allpenalty provided onedepended upon general pro-
offenders,vision for the of s. 14. Thepunishment lb., original

acts which were thus revised and reenacted were inrepealed terms.
S., 273,G. c. s. 14. The theyear provisions offollowing the

statute were extended so as to incude Echo lake. 1868,Laws
1,c. s. 66.

were whoThere still others desired the same asarrangement
inthe of lands Franconia Notchproprietors and laterenjoyed, the

251,S., 10,o. ss. wereprovisions extended to(G. Bartlett’s14)
1869, 122;in Bath c. 1874,Laws c.pond repealed,(Laws 64)

1872,and into LovewelL’s Nashua. Laws c.pond 58. Similar
acts as Hunkins inwere to Sanborntonpassed pond 1872,(Laws
e. Elisha in 1874,Goodwin’s New'Durham c.pond57), (Laws 90),
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1875, c. Inin Northumberlandpond (Lawsand Cobleigh’s 16).
that wereno doubt these statutes athere should be partorder that

laws, it enacted in that all thewas 1868the andof publicgeneral
“251 of the General areof Statuteschaptersectionsunrepealed

1868,laws of this state.” Lawsa of themade part generalhereby
1, the next revision several actss. 68. Before closing specifiedc.

of were and in 1869 thea termto for years passed;fishingponds
the fish and interests wasof gamesystem conservingpresent

1869, 45.e.Lawsadopted.
1878, and Game wasof the of FishIn subjectthe revision

It was the fish commis-a title. prepared bymade separateagain
andthea committee byand special appointed governorsioners

1877, c. and was adopted,with themto confer (Laws 115),council
thesubstance, to revise statutes. Comm’rs’the commissionersin by

L., all the toiv. In revision acts relatingthis specialG.Rep. p.
e, 291,L., s. “All andG. 14. actsare name.byrepealedfishing ”are and arethe of which revised reenactedof acts subjectsparts

“It tolb., s. 8. that the act relatingisalso arguedrepealed,
revised,and, course,of was notlake was not referred toProfile ”“ lakeact toit was The Profiletherefore not repealed.” relating

that, the Gen-in After two sections ofa law 1867.ceased to be
Theseones that could be reliedStatutes were the only upon.eral

act.of the They pertainedwithin the strict letter repealingfall
Theand reenacted. commissionersa which was revisedto subject

“ the andinstructed to revise fish lawshad been gameespecially
1877, ine. declared their introduc-(Laws 115), theyof the state”

so, and the of theirhad done text bearsreportthattory report they
in the of aTo that because revision subjectout the assertion. say
law,of the thatone section old therefore sectionstruck outthey
revised,notwas is too tenuous anwas still law because its subject

extended consideration.to demandargument
from aof a revised statuteThe effect of the omission provision

the A shortcommissioners. timewas understood bythoroughly
said, inbefore, the ofhad thedelivering opinionSargentJudge

“ in the General was inten-Whether that omission Statutescourt:
accidental, itwe know. But is to knowtional or do not enough

omitted,ishomestead as heirs noagainstthat this for aprovision
reason; some a revisedmatter and where of statutefor what parts

revision, are not to be revived construc-are omitted in they bythe
tion, annulled.” 52asbut are to be considered Spaulding's Appeal,

336,N. H. 340.
theis said that this section is saved by provisionBut it further

theto acts enacted for benefitthat the shall not apply “anyrepeal
inlocalities, are not theirof whichandparticular general applica-
L.,tion, 291,c.G. s. 3.the are repealed.”unless same expressly
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was not inserted the commissionersbyThis provision (Comm’rs’
(t. L., 285, s. the committee onc. nor revision of stat-by3),Rep.

of It was added theCommittee consid-utes 25). during(Report
house,andthe measure amendments the motionbyeration of upon

chairman of the commission and of theof commit-Sargent,Judge
Journal, 1878,of the house. House 531.tee p.

not that this wasIt does seem intended toprobable exception
a the one underto like consideration. Lawsprovisionapply

in and lawsto particular pondsrelating fishing giving fishing priv-
had been enacted andto particular persons always publishedileges

of the law. From theas a earliest untilcompilationspart general
revisions, ininthis was and inproviso adopted, compilations,

laws,session these acts had been classed withalways those that
and This was trueare whether the wereactsgeneral public.

or whether related to inthey all waters thetemporary,permanent
water,or a andstate to of whether madebodysingle they general

orrestrictions to certaingranted special individuals.privileges
”“stated,was no to rule.There the As beforeexception the act

to Profile lake had andbeen therelating repealed hadprovision
with othersbeen Theincorporated admittedly general. common

1868, 1,which to all these sections alike c.penalty applied (Laws”“s. was in terms. act the54) repealed Every totouching right
fish, other,towhether this or torelating particular pond wasany

instance,Save for thisexpressly repealed. there is nosingle
omitted section of the statutes to whichexisting thegeneral excep-

intion the statute could It cannotrepealing beapply. assumed
that so indirect and doubtful a method was toadopted preserve
this one section. The acts the had in mindlegislators were rather
of 1815,the classes enumerated inSmithby andJudge which he

“defines as acts that do not the wholeregard but arecommunity;
onspecial, oroperating particular persons private concerns.”

Laws,Advt. ed. 1815. There is no to be foundsuggestion any-
thatwhere the commissioners this ordropped other sectionany

from the statute because it didthey notthought properly belong
with the of the law. Hadbody public madethey suchany depar-
ture from the settled attention wouldpractice, have beencertainly
called to the action taken.

The of thelanguage exception statutes,describedaptly special
in themselves. It does notcomplete describe isolated sections of

the law which are notgeneral acts.complete This section carries
no itself it ispenalty. a mereBy fragment, ofincapable any prac-
tical execution. Nor can it be held that the section aproviding

ispenalty so as toimpliedly excepted make section 10 effective.
“The in the actexception does notrepealing to actsapply expressly

thisrepealed by The for thechapter.” violationpenalty of see-
vol. lxxv. 17.
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10, 251, the Statutes wasof General repealedchapter (s.tion 14),
1,1868, o. s.Laws 54. The newin 1868. penalty imposed by”“ 14, chapter1868 was sectionrepealed byact of expresslythe

Laws; did'291, this not reviveand anyGeneral repeal repealed
Ib., s. 9.acts.

savedto bold that the be underIf it penalty mightis possible
11, 291, Laws,of section General whichchapterthe provisions

ifof acts to acts not therepealedrepealedsaves the application
acts,and the there is noadopt repealedacts refer tolatter .suffi­

It is doubtful if the of sectionsoreason for doing. languagecient
instance;inconstruction that could thiswill admit of a apply11

in adoes, added one obscure turnif it has more courseand it
“intentthedifficulty.full of Determining legislative byalready

evidence, and not anof by arbitrarythe natural weight competent
Boardman, 580, the58 N. H.v. conclusion592),formula” (Edes

251,10, Statutes,theof General waschapterthat sectionis
1878. Had anin revision of there been intent totherepealed

state,as a the law of thethis statute suchpartretain ofpenal
would,could, beenand have rather thanexpressedintent probably

concealed.
Complaintquashed.

All concurred.

Cobs,
6,April 1909.

Noyes & a.a. v.McMillan &

12-19) acquisitionS., 142, providing flowage(P. for the ofss.c.statuteThe
power of eminent domain and the assessmentthehy exercise ofrights the

thereby constitutional.isdamages causedof
riparian rights flowageof another under theappropriateseeking thetoOne

' use,”power acquired “publicathe so ishis use ofthatshowact must
• 12, givenrights; and ameaning bill of whether useof articlethewithin

question ofa law.ispublic in characteris
electricity, by corporationgeneration of a charteredpower for theofThe use

towns,furnishing lighting inpurpose electric several isexpress ofthefor
regulation, justifieslegislativesubject control and whichuse, topublica

acquisition flowagein the ofpower of eminent domaintheofthe exercise
may powercorporation employ some of its forthat thefactrights; and the

purposesgeneral lightingits for is notthat usenot showgain doesprivate
its nature.public in

machinery propelled by water-powerelectricity by is suchofgenerationThe


