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591;Ash v. 50 N.for. H.Cummings, Roberts v. 73Company,
121; ante,N. H. v. 3.Wright Company,

sustained.Exception

J.,Young, dissented: the others concurred.

Belknap,
May 4, 1909.

v.Easter Easter.

during priortime a pendingThe which libel for divorce was is not to be ex-
computing three-years periodcluded as matter of inlaw the of abandon-

'ment.

Divorce, 24,Libel filedeor 1908. Transferred fromAugust
term, 1908, Stone,the November of the court J.superior by

19, 1905, the libelee withoutFebruary sufficient cause aban-
libelant,anddoned refused to live with the and since that date the

livedhave not or andcohabited as husband wife.parties together
11,1906, the libelant a libel forSeptember divorce on thebrought
abandonment,of which was entered at theground term.September

The libelee There was no but at the Marchappeared. hearing,
term, 1907 the libel was dismissed without27), prejudice.(March
The libelee moved to dismiss the libel thepending upon ground
that three abandonment had notyears’ been because theproved,
time which the first libel was could not be reck-during pending

otherwise,oned as the threeof The courtpart years. ruled and
the libelee excepted.

Blaisdell, for theBertram plaintiff.

Harrison Dunham Son for the(of defendant.Massachusetts),

Parsons, C. J. “A divorce from the bonds of matrimony
inshall be decreed favor of the . .innocent . whenparty

cause,without sufficienteither and without theparty, consent of
other, has abandoned andthe refused for three years totogether

S., 175,with the other.” P. c.cohabit s. 5. As there was no
the facts ininvolved the first libel were nothearing, andlitigated,

of ofthe form the dismissal withoutjudgment (“ prejudice ”)
reserved to the the to allpartiesspecially right litigate questions

have thereinwhich been tried and determined.might Brown v.
Brown, 37 N. H. 536.
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defendant, cause withoutwithout sufficient andtheWhether
and refused threethe abandoned for yearsconsent of plaintiff,the

of fact deter­cohabit with the wereplaintiff questionstotogether
Kimball, 13 N. H.Kimball v.the present proceeding.minative of

Robinson, N. H. 600. The of an222, ;224­ 66Robinsonv. pendency
the other underfor divorce eitherby against mightapplication

inference that the dur­thesome circumstances compel separation
to, or withwas consented was sufficient cause.such pendencying

Marsh, 315,; 14Ford, v. J.v. 143 Mass. 577­ Marsh N. Eq.Ford
385;251; v. 36 Fla.—82 Am. Dec. Palmer Palmer. v.­ Haltenhof

Porritt,135; 420;v. 18Haltenhof, Ill. Mich.44 PorrittApp.
373; ;80 Minn. v. 26 Mo. 545­Hurning, Doyle Doyle,v.Hurning

however,6 Mo. 603. Itv. Salorgne, may, appearSalorgne App.
were all thethat both elements present during prior litigation.

677; Hitchcock,v.63 N. J. Hitchcock 15v.Weigel Weigel, Eq.
394; Neddo,81; 39 Minn.D. v. Neddov.Wagner Wagner,C.App.

Kan. 507.56
“: live aThe should suit forIt is said parties separate during

is cohabitationWhile the suit would bedivorce. pending highly
the time of such form noand therefore canseparationimproper,

1 & s.Neis. Div. 93. Doubt-statutory Sep.,of the period.”part
the of the essentialabsence of cohabitation after libel isless filing

divorce;formaintenance of a suit but theto the successful policy
continuance of thethe law the relation—notmarriageof promotes

isHence it not thisits destruction divorce.by probable language
thatto be understood as a statement the law requireswas intended

remain until the ofthe to legal adjudication pend-parties separate
divorce, orfor forbids their reconciliation beforeing proceedings

the ofexistence a oror considers impossible purposejudgment,
divorce,ain forwhich time constitute causemayconduct merely

law,Ifbeen suchhave were the thebecause begun.proceedings
a libel divorce would be amere of for to decreeequivalentfiling

the control of theof irreversiblebeyond parties,separation, except
a dismissal of the libel.formalby

for divorce is anThe of a libel fact bear-pendency evidentiary
whether the absence ofthe is suchcomplaineding upon question

divorce,as makes a foran the statute cause but itabandonment is
the Onenot decisive of question.necessarily honestly prosecuting

a sound suit for divorce cannot be found ofsupposedly guilty
and withdesertion while so one offences whichchargedengaged;

other to aconsent of the cannot beseparationtheimply charged
ofwithin the the statutewith fordesertion meaning refraining

thethe matrimonial relation both because absence isfrom justifi-
One who has caused aand to. aable consented separation by

otherthe with Butsuit cannot desertion. inchargegroundless
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this case the was not caused theseparation by plaintiff’s former
suit, conduct,nor the butjustified by plaintiff’s resulted from the
defendant’s act to the commencementwrongful prior of that suit.
The former for divorce theapplication ofupon abandon-ground

didment not establish that the libelantconclusively consented to
the nor did the ofseparation, thependency application necessarily

the libelee’sdestroy intent —the essence ofabandoning the charge
of desertion in the 1 93;&party Neis. Div. s.offending. Sep.,

Div.,2 Bish. Mar. & s. 506. Nothing from which it canappears be
that the trialinferred court drew an unwarranted inference from
inthe facts evidence before it. The that a item ofruling single

evidence was not conclusive on the material issues waspresented
not erroneous.

overruled.Exception
All concurred.

Belknap,
May 1909.4,

O’Donnell Meredith a.&v.

mortgagee propertyA mortgagedthe thirty dayswho redeems within after
complain purchaser’sits sale for taxes notifycannot of the failure to him

of the sale.
may public paidReal estate be sold at auction if the tax thereon is not on

day Januaryor before the first of next after its assessment.
standingAn purposes taxation,ice-house on landleased is real estate for of

may againstand be held for all taxes legalassessed the holder of the title.

Equity,Bill in 1, 64,under sectionbrought chapter Laws
1895, that a tax sale be decreed invalidpraying and that the
defendants or their tax becollector ordered to to therepay plain-

$36.94.tiff the sum of Transferred from term, 1908,the March
Stone,J.,of the court without asuperior by anruling, upon agreed

of facts.Statement
1906,In athe took of anplaintiff ice-housemortgage erected

1907,inon leased land Meredith. In the town taxed the mort-
for the house and other didgagor personal property. He not pay

due, 2, 1907,his when andtaxes on December the collector adver-
sale, 16, 1908,tised the house for onand sold itJanuary to the

town for all the taxes assessed the Theagainst mortgagor. plain-
2,tiff redeemed before 1908. He nowFebruary insists that the

sale is invalid because he was not it,notified of(1) legally


