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that was confinedone would think of heNo sayingto his house.
in the toconclusive' answerhouse. people general,to the Among

would be that he was seenthat he was so confinedassertionthe
■of a mile from hisathe streets quarter dwelling.walking

of such or commonthe generalIt was upon groundlargely
theof the terms used that Scalesof the meaningunderstanding
here. AsThe same shouldprinciple prevailwas decided.case

a of the termnot to be strict constructionin there wasthat case
there cannot be a technicalso here appli-as a condition precedent,

inin a of the the Scalesthe used part opinioncation of language
in are both toand the the former casecontract opinioncase. The

in the isConstrued this way,reasonably. policybe interpreted
be that associationAs it cannot thepresumednot deceptive.

neither canthe insured v.to deceive (Scalesintended Association),
intended overreach the insurer.inferred that the insuredit be to

or trans-insure himself to laborIf he desired to against incapacity
business, have to thecould been usedeasilyact expresslanguage

could made.An have beencontract. agreementunqualified
in its facts from the one relieddiffers upon.The case essentially

to a that thehere no evidence support plaintiff’sThere was finding
for aclass insured and the motionwas of the against,disability

should have beennonsuit granted.
sustained.Exception

All concurred.

Co6s,
4,May 1909.

v. National Bank.ColebrookKeazar

check, paid agentAn a dishonored has to the holder’sindorser of who the
subsequentadue theron and reimbursed indorser for thesum amount vol-

untarily paid by litigation,him to the holder to avoid threatened cannot
holder, right,either in assigneethe latter sum of the his or asrecover own

paymentparty by such made.of the whom was

Assumpsit, R.for the defendants Gf.Jameson &bymoney paid
21,15,Son, 1904. Writ dated 1905. FactsJanuaryon February

term, 1908,found, from the of theand case transferred September
Qhamberlin,court, J.bysuperior

1898,June, holder of a check on aIn the was theplaintiff
§55, which he indorsed and transferred toMassachusetts bank for

Son, in the check andR. Jameson & who turn indorsed depos-G.
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for non-bank. The check wasit in the defendant protestedited
A few laterboth indorsers were notified. daysand dulypayment,

bank, street,thetheBailey,met cashier of uponthe plaintiff
hours, $57 in full of theand him paymentout of gavebanking

inafterward were discovered Bailey’scheck. Soon irregularities
1903 theand he to cashier. Inat the bank ceased beaccounts

check to the Jamesons for Theythe payment.bank presented
check,had thewho told them heinformed the plaintiff, paid

to harmlessnot to and save theminstructed them offeredpay,
suit, ato bondall and on account of a andloss expense givefrom

offer,andtheto them. protestNotwithstanding plaintiff’sprotect
lawsuit,Jamesons, ato be in on Februarynot involvedwishingthe

1904, then due on the15, $75.70the bank amountpaid —the
&the Jameson Son theafterwardcheek. Shortly plaintiff paid

bank, suit.to and thisamount them the broughtpaid by
did notof the heWhen received the money plaintiff,Bailey

in thein his and was not thenhave the check possession engaged
bim toit. The was nevermoney paid bybusiness of collecting

the JamesonAt date of the of money bythe bank. the payment
Son, it, ofhe had& knew Keazar’s claim thatthe bank of paid

them, &of to Jamesonrefusal to and his instructions Sonhis pay
forto Both movednot parties judgment.pay.

Cross,andJames I. Parsons Herbert I for the plaintiff.

Johnson,P. for the defendants.Thomas

Parsons, the toJ. The whetherC. question argued, payment
under circumstances disclosedcashier theBailey,the defendants’

bank,case, the does not to bein was a to appearthe payment
reasons, thein For obviousmaterial the controversy.present

hehe can recover the whichmoneydoes not claim allegesplaintiff
in in of his asdefendants 1898 discharge liabilityhe thepaid

& inis the Jameson SonbyHis claim for moneyindorser. paid
1904, in-in of claim of bank them asthe the againstdischarge
dorsers.

ahas claimThe holder of dishonored againstnegotiable paper
andthe to has been mayall of indorsers whom notice given,prior
his ownof indorserPayment by anycollect either. discharges

all indorsers.and that of Sto.subsequenttheliability upon paper
effect,inNotes, asPr. s. 401. that theAssuming legalplaintiff

1898,inclaims, the the check thethe bank amount ofhe paid
in 1904.had & Sonbank no claim Jameson Havinglegal against
all thethe claim of the bank topartiesbeen once paid, against

But the collection the bank fromwas bypaper extinguished.
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& of a claimJameson Son them thepaidalready wouldby plaintiff
not tothe title theplaintiff paid by Jameson &give money Son.

theirs,themThe was themoney by itpaid plaintiff’s,—not —and
inwas not of thepaid supposed discharge, toplaintiff’s liability

bank, Ifthe but of their own. under the circumstances Jameson
& theSon could recover because bankmoney thepaid noacquired

it,title to no hadcan be therecovery by plaintiff because he
shows no title to the Theirmoney. payment thedischarged plain-

bank, didtiff from the butto not transferliability their tomoney
him.

It does not that the Jamesons have everappear theirassigned
claim to or usethe authorized the of theirplaintiff, names in the

ifbut it be assumed that suchlitigation; could beassignment
law, Son,in or inestablished fact and that &Jameson despite

their could be madeto theantipathy litigation, plaintiffs, question
would whether could thearise recoverthey themmoney paid by
in of the then claimed them asdischarge liability against indorsers.
It is clear could not. assentedthey They to the claim of the
bank and withthe full ofpaid money theknowledge plaintiff’s
claim of into the face of hispayment Bailey, offerprior protest,
of and of because did not toindemnity, proffer security, they wish

inbe a lawsuit.involved Their waspayment madevoluntary,
law,of of ifeither because a mistake the claim that hisplaintiff’s

correct,was ato to the bank orpayment payment beBailey
because to as isthey preferred compromise litigation, expressly
found. under such beMoney circumstances cannot recov­paid

Church, 582;ered. Bank v. 69 N. H.Savings BradleyStrafford
;Laconia, Whitehouse, 254;H. v.v. 66 N. 269­ Pearl 52 N. H.

Burns,Meserve, 167;46 N.Sessionsv. H. Manchester 45 N. H.v.
482; Gale, 573; Lancaster,v. N. H. v.Evans 17 14Peterborough

382, ; Jones, ; Aldrich,N. H. 389­ v. N. H. v.Bean 8 149­ Webber
2 N. H. 461.

defendants’ contention that the thethe toUpon delivery Bailey,
hours,cashier; outdefendants’ of on the ofstreets Cole-banking

brook, he not inwhen was the ofcollecting paper, moneyengaged
bank,which to was athe not to thepaymentBailey neglected pay

bank, the & Son to the bank was aby Jamesonpayment discharge
bank,of an due them to thefrom which cannotexisting liability

be recovered one. the ofeither view of effectby Uponany legal
the between the and can notransaction there beplaintiff Bailey,

for &bank the them Jamesonrecovery theagainst money paid by
Son.

theJudgment for defendants.
All concurred.


