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such terms as seemrelief should be just;that granted uponequity,
done, in orderthe will then be forif case proceedingsand that is

court.side of theon the equity
Case discharged.

All concurred.
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Lapointe v. Berlin Mills Co.

negligence by deposition, uponplaintiff in an has testifiedaction fortheWhere
court,presenthe inhis counsel that is not he is not enti-suggestion ofthe

right purposefor ofof to thereafter take the stand theas mattertled
injuries jury, finding byin of a trialexhibiting to the the absence thehis

requires procedure.justice suchthatcourt
opportunityappears injuredan had an familiarizeit that servant toWhere

by practical experience,positionduties his evidence ofthe ofhimself with
superintendent toas those duties were cannot be excluded on thehis what

neither instructed norground the servant informed.that was

Case, Trial and for theverdictby juryfor personal injuries.
1907,term,theTransferred from December of thedefendants.

Chamberlin,J.court bysuperior
inhand was contact with ainjuredThe by comingplaintiff’s

saw, he in mill awhile was the defendants’ asemployedcircular
The claimed that at time of hisdefendants thehelper.sawyer’s

not within the ofwas hisworking scope employment.heinjury
counsel, and inof accordance withthethe request plaintiff’sUpon

225, Statutes,11, courtPublic the thechapter permittedsection
had been thewhich taken defendants andbydeposition,plaintiff’s

evidence,file, in the that theto be read groundon uponplaced
in After the read thenot attendance. wasdepositionwasplaintiff

room, andinto the his counsel then askedcame court per-plaintiff
to the hand. Theto exhibit the plaintiff’s injuredmission jury

had hethat as testified hisbyruled the depositioncourt plaintiff
hand to andfurther his the theby showingcould not testify jury,

that he did not the witnesscounsel offerexcepted, statingplaintiff
the hisfor the of examinebut having juryto testify, purpose

counsel,trial satthe rest of the the near hishand. plaintiffDuring
the handit that the saw as as theyis found injured fullyand jury

stand,it witness andseen from the that he wascould have pro-
and histhe bar sat beside for thatwithin enclosure counselduced
thethe of defendants.purpose, against objection
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mill for severalin the as awork helperThe had been atplaintiff
a witness bywas called asweeks. defendants’ superintendentThe

cross-examination,onto testifywasthe and permittedplaintiff
in theas dutiesto a helper’s operatingto exception,subject

wasthe plaintiff injured.whichmachine upon

Hollis, for theF.Henry plaintiff.

and O.StoneSamuel Edward ofW.Emery (both Massachusetts),
Jordan, Marble,Drew, and Rich forand Morris theShurtleff

defendants.

toWalker, J. The the of the courtplaintiff’s exception ruling
to his can-allow him exhibit hand to theto injured juryrefusing

sustained, under If thenot be the circumstances disclosed. only
of dam-evidence was theof the proffered upon questionbearing

exclusion, time,if error at the was rendered harmless byitsages,
which established the fact ofthe verdict non-liability.

have, claimed,did someIf it as thehowever relevancy upon
its was not erroneous.of exclusionliability, necessarilyquestion
testified his theThe plaintiff, having by deposition upon sugges-

absent,he had no totion of counsel that was absolute testifyright
S., 225,further. c. s. 11. “After a has dismissedP. witness been

stand, offrom he cannot be recalled withoutthe the thepermission
court, an for that and cause shown.”upon application purpose good

44,of No. 71 H. 682. If theRule Court N. offer to exhibit the
the is to be to recallhand to as ajuryplaintiff’s regarded request

hadthe after he and to himwitness testified once topermit testify
further, it that the of him to dois clear refusal the court to allow

as a of error. askso matter was not He did not the courtright
discretion,to allow him a ato second time as matter of buttestify

claimed and now claims that the law him tothe exhibitgave right
effect,after was Inhis hand to the his closed. hejury testimony

trial, that heasked for a view the didpending stating expressly
not ask allowed to in of matterto be But this view thetestify.
he to establish his Whatever he have tofails right mightright.
a view of at of theor the hand that trialinspection injured stage

a the court that it.depended requiredupon finding by justice
S., 227, InP. c. s. 19. the absence of such a the doesfinding, right

not exist. The submitted no to the court thatplaintiff suggestions
of thethe fairness or the trial would bejustice promoted by pro-

discretion,as a for court’sbasis the exercise ofinspection,posed
and his to the of the court the ques-raisesexception ruling merely
tion was the aswhether he entitled to have his hand ajury view
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law,matter of strict without toregard any discretionary byfinding
court. Inthe this he stands no better than he ifwould he'hadrespect

read,offered to after his was atestify deposition claiming legal right
so,do ato to the evidence as a matterexcepting ruling excluding

law, for,of and not or or a ofdesiring, asking obtaining finding
fact that would be Under such circum-justice promoted thereby.
stances it does not that the wasappear ruling wrong.

The of the defendant’s who wastestimony superintendent,
mill,familiar with work the men did inthe the to therelating

aduties of a to on the inmachine washelper sawyer question,
Thereceived. it thatis itproperly only objection urged against

did thatnot the witness instructed the inappear plaintiff regard
to a thathis duties as or the was informedhelper, plaintiff by any
one that were suchhis duties as were detailed the witness.by

itBut is that the aas forapparent plaintiff’s employment helper
himweekshad anseveral to learn what his dutiesgiven opportunity

were; ifand the of weresuperintendent’s theyunderstanding what
correct, itwas would be a inference that thelegitimate plaintiff

had the same derived from hisunderstanding practical experience.
He had in a to the inbeen know course of business theposition
defendant’s mill to the awith reference work wassawyer’s helper

do;to hence it was to show evidenceexpected clearly bycompetent
thatwhat course or of business was. Its admission did notsystem
to him withtend which he did notcharge knowledge presumably

It it would if hadwas as as have been therepossess. legitimate
been evidence that tbe told thepositive superintendent expressly

what his duties were.plaintiff
overruled.Exceptions

All concurred.


