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thatstatement the accident was due to the wantwholly plaintiff’s
of care is that the the fur-sufficient to show admission of report
nished the with of a mostevidenceincompetentjury darnaging
character to the plaintiff.

motorman,The cross-examination of the defendant’splaintiff’s
truth,who had testified that the stated the as to his recol-report

lection the did aof not amount to waiver of thereport, exception
to its admission. The inwitness’ was testedcredibility properly
this after the had been admitted as theevidence beforeway report

there was no waiver of thejury. Clearly, exception.

sustained: verdict set aside.Exception

J.,Young, the others concurred.dissented:
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equalbequeaths an inthe of estate shares to the sur-a residueWhere will
son, pro-and a andviving the testator the children of deceasedchildren of

any legatees goof the their shares shall toin of the death ofthat casevides
survivors, satisfactoryper capita, in oftake the absencethe beneficiariesthe

grandchildren statutorythean to divide theof intent betweenevidence
parent.of their deceasedshare

Appeal, from a of distribution. The testatordecreeProbate ”“ inof his shares to bis fourthe residue estate equalbequeathed
son,achildren of deceased theand two naming legatees,children

to of theexecutors the sharesand directed his pay grandchildren
of Inarrived at the casetwenty-one years.to them when they age

named,the their shares wereof of givenof the death any legatees
fifthThe court decreed one of the resi-to the survivors. probate

and tenth tothe testatator’s four children one eachto each ofdue
the decree was affirmedof the two Upon appealgrandchildren.

fromTransferred theand theforma, excepted.grandchildrenpro
Chamberlin,term, 1908, court J.of the bysuperiorOctober

Madden, for the plaintiffs.Joseph

the defendants.M. forCharles Hersey,

take but oneclaim that theJ. The grandchildrenPeaslee,
the willThe direction ofbe sustained.estate cannotin theshare
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“ children,be distributed in shares toequalis that the property my
. . also is no. and to There satisfactorymy grandchildren.”

to take onlyevidence that the testator intended the grandchildren
Inshare of their deceased thethe statutory parent. provision

he alike.treats all The shares of deceasedtorelating survivorship
to the If one of hadbeneficiaries survivors. thego grandchildren

died, allits would have been distributed to tbe survivorsshare
distribution,Had the had in mind the ofstatutetestatorequally.

and that two theirintended the should takegrandchildren only
share,father’s he also in ofwould have that the eventprovided

death of one ofthe its half its father’s share in thegrandchild
toestate should the other to exclusion itsthe ofgo grandchild,

and aunts.uncles
A will is made to avoid—not to into effect—the statutecarry

If,of asdistribution. the the testator had intendedappellees argue,
divided,to his estate asdivide the statute would cause it to be he

could have omitted all of clause of willthis his theexcept pro-
vision thethat should held inshares be Ifgrandchildren’s trust.

the statute,he had had withfamiliarity the it couldsuggested
well thatbe he would not insert its inargued uselessly provisions
the will. There is more for that theground childrenarguing

share,constitute a class one while the as ataking grandchildren
share,class othertake the than is forthere the contention that the

children take as individuals and the as a Butgrandchildren class.
neither construction would out the intent in thecarry expressed

“Kimball,will. inAs was said Farmer N. 435,v. 46 440,H. any
aninference of intention to divide the residue classes isby merely

and toconjectural quite too uncertain theprevent ofapplication
;the well settled rule . . . individualsgeneral withinfalling

the of the devisees in thedescription clause takeresiduary per
The named and incapita.” persons described the clauseresiduary
alike,all stand and iseach entitled to one sixth of the residue of

the estate.

sustained.Appeal
All concurred.
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