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therein, wasa domicile this statutemean legal bymay having
in the town. Asan a technical—residenceintended actual—not

is did not in the statu-the child for whose tuition soughtpayment
Landaff,inwith her did actuallysense reside buttory parents

Lisbon, no thereside in there can be sincewith them recovery,
of theaction be maintained force statute. Newcan only by Hamp-

District,ton N. H. 412.v. School 74Institution
father,It that the when hisnot found child’s he moved familyis

“to the wasLisbon that be nearer school histhey might daughter
lonesome,” to theand be less intended defraud plaintiffattending

matter of education of children. If hisdistrict in the the his
fraud,action to is nocould be found constitute such there sugges-

that,tion defendants If the child attendedthe were thereto.party
the such as to make the father liableschool under circumstances

tuition,for haveher or could not attended byrightfully except
district,with as did notcontract the still she within the meaning

inof the district orstatute reside the defendant with her parents
the action cannot be maintained.guardian,

theJudgmentfor defendants.

Bingham, J.,Walker, Young, Peaslee, JJ.,and concurred:
result, aban-in that the father hadconcurred the child’sholding

indoned his domicile Landaff.

Rockingham,
2,Nov. 1909.

v.State & MaineBoston Railroad.

17,chap-provisions freights inThe as to rates for fares and contained section
1883,100, forter a schedulewere intended to establish maximumLaws

act, prohibitmerely an arbi-or united and not torailroads leased under the
trary or unreasonable increase in rates.

permitting stipulatesWhere a of railroads that ratesstatute the consolidation
freights uponfor fares and or united act shall not belines leased under the

increased, corporation therebyvoluntarily privilegea which exercises the
precluded questioning validityis fromconferred the reasonableness ofor

the condition thereto annexed.
authority granted prosecutionThe to the torailroad commissioners institute a

against company neglecta railroad for or of the of the stateviolation laws
preclude attorney-general proceedingdoes not the from motionof his own

public require.whenever the interests so
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company persistentlya demands and inrailroad receives rates excessWhere
by law, mayequity jurisdiction grantassume and anof those established

powerinjunction against attorney-general,future abuse of at the suit of the
appearsespecially quothat an inand when it information the nature of

impracticable by inadequacyof the ofwairanto is reason its relief or the
consequences.gravity of its

preclude byinstituting proceedingsdelay in not theA does state from relief
injunction against illegal bythe collection of a railroadthreatened rates
company.

Equity, anin for to restraininjunctionInformation asking
inor rates excess of thethe defendants from receivingdemanding

law,maximum established for the oftransportationrates by freight
railroad them withinand over of the lines of operated byupon any

conferred 100 thethe state under the ofauthority by chapter
1889,1883, andof 5 the Laws of 156 ofLaws of chapterchapter

answer,a andThe defendants filed demurrerthe Public Statutes.
wereand the of law thereon transferred byquestions arising

term, 1908,Pike, J., of the court.from the October superior

Pastman, for thePdwin state.Gr. attorney-general,

Mitchell, Branch,Branch for the defend-Poster Lake and
ants.

Bingham, J. anThis is information thebrought by attorney-
state,in of the in which he thebehalf court togeneral gives

understand and be informed that the defendants are a ser-public
ofvice railroads virtue leases or unionscorporation, operating by

made and sanctioned under acts of the in 1883legislature passed
1889, 1891;inand and the Public Statutes of thatincorporated

the conferred for or under the first actauthority leasing uniting
thatwas the condition the rates for fares andgranted upon

leased or united thereunder should noton lines be increasedfreights
1, 1883;inthose existence that underover the secondAugust

inact it was conferred the condition that the rates existenceupon
time the of the act notat the of should be increased onpassage

it;.thatlines leased or united under under the Public Statutes of
1891, thethe conferred was condition that theauthority upon

and a railroad under itsrates over leased or uponupon provisions,
and over a railroad into the of a newpossessionpassing corpora-
tion formed a union of two or more should not beby corporations,

that,24, 1889;inincreased above those existence July adopting
laws,ofand under the said the defendants haveacting provisions

the of lines of and as suchbecome lessees various lesseesrailways,
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in1,190of miles of the906 of a total railwayoutare operating
in; and town thelargethat their reaches citystate system every

therein, athe at all exceptand controls transportation pointsstate
Mountains; andof the White that by leasing unitingfew north

laws,said the defendants acceptedthe conferred byunder authority
itwhichas maximum rates chargethe conditions thereof to might

lines or and nowand on all so leased unitedfor fares freights
that,; and lim-them the conditionsbyoperated notwithstanding

defendants,and the theyitations said acts byimposed by accepted
on all linesincreased the rates for thehave unlawfully freight

acts, maximumor united under each of said thebeyondleased
authorized, 1903 have de-therein and since unlawfullycharges

receive,received, andmanded and and now demandunlawfully
allfrom citizens of New and the uponHampshire public generally,

lines,united rates forover their orcommodities leasedtransported
law,in toexcess of and establishedthe rates authorized byfreight

state; citizens,of all and thethe of the its of peoplegreat damage
within The with thethe state. information concludesgenerally

to answerThat the defendants beprayers requiredfollowing (1)
forthwith; filed; thatbethat certain schedulesfreight (3)(2)

defendants,be had theirwithout that thehearings delay; (4)
toand and commanded notservants beagents, strictly enjoined

demand, receive, or theor from of Newcollect citizens Hampshire
of orrates for thepublic generally freight upontransportation

united,of the in the max-over lines so leased or excess ofany
law;imum rates for such other relief asestablished andby (5)

bemay just.
demurrer,The defendants have filed an and and insistanswer

thatthat the for the reasonsshould be dismissedproceedings (1)
law;there is an at that theadequate remedy attorney-general(2)

no in such casehas to institute thisauthority proceeding,—that
warranto,he can 240 of theunderonly proceed by chapterquo

Statutes, rail-Public for a forfeiture of that thethe grant; (3)
commission, Statutes,road is theunder 155 Publicof thechapter
tribunal a of thistoonly authority institutegiven proceeding

nature; that the has lost to enforce thestate its provi-(4) right
laches,rates,sions of the act to maximum acquies-relating through

cence, and that stated for the exerciseno isground(5)waiver^
court;of the theof the the lines leasedequity powers bythat(6)

routes;defendants form thatof interstate theparts authority(7)
into commerce between the is vestedstatesregulate exclusively

the of the state in of ratesthecongress, right beingregulation
business;limited to intrastate not but thatthat it does appear(8)

the increase in inter-rates made the relates todefendantsby wholly
state that the of the statutestransportation; true construction(9)
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information, construed,and when sowill not sustain the the only
to rates is to inhibit the use of theeffect of the asprovision rights

lease union to increase them. At thefrom orresulting argument
andthe cause the state waived its for the firstdiscovery,of prayer

will is the one the ninthwe consider raised by objectionquestion
defendants, to the construction of the statutesof the pertaining

is founded.which theupon proceeding
5, 1889, 42,17, andof the Laws of sectionSection chapter

Statutes, are, in156, far as thethe Public so questionsofchapter
concerned, reenactments of a of sectionthis case are merely part

17, 100, of 1883. The to leaseof the Laws authoritychapter
andand unite and to establish rates for fares con-roads freights,

1883, the100 of the Laws of wasferred by chapter granted upon
“ Provided, for andthat the rates farescondition:following

1883,1, shall not be increased on anyfreights existing August
united, inor and the decrease theof the roads so leased oper-part

the or ofconsequent upon anyating expenses leasing uniting
andmet from time to time a reasonable justroads shall be by

and There is no ofreduction of fares divergence opin-freights.”
in the this act itsion counsel that construction of meaningamong

used, inthe viewed the ofis to be ascertained from lightlanguage
viewed,in thethe which it was When socircumstances passed.

that the act not andefendants’ contention is does forprovide
rates;maximum that its is toestablishment of only purpose

or union tothe use of the from leaseinhibit powers resulting
rates, fromincrease and that this is manifest thearbitrarily provi-

“statute,in a decrease in thesion the that operating expenses
shall metthe or of roads beanyconsequent upon leasing uniting

and of andfrom time a reasonable reduction faresto time by just
“”; in for athat made termsprovision being expressfreights

with cost ofrates to reducedreduction of correspond anticipated
follows,unions, it and isunder leases oroperation logically

that cost of be metincreased operation mightplainly implied,
words,In that. . an increase of rates.” other as. through

in of the act for athe last clause this section expressly provides
in ain case a lease or union should resultreduction of rates

be readof there must bydecrease expenses, implicationoperating
a limitation the thereinto the clause upon prohibitionpreceding

stated, anto aits simply prohibition againstrestricting meaning
rates,increase of it to rail-or unreasonable openarbitrary leaving

the of the act to increase theirreasonablyroads benefitstaking
rates for cause.any

sound, and for aIf is the act does notthis contention provide
raised,which rates cannot be thenmaximum schedule thebeyond

in would seem to serve no usefulthe clause purpose;question
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commissioners, whichrailroadthe board ofthe act establishingfor
and,100, as the defend-asthe same chaptera law on daybecame

it,withcontend, was a ofcompanionpiece legislationcounselants’
“ fix tablesof said board tobe thethat it shall dutyprovides

andoffor the passengersmaximum transportationof charges
tofrom time time. the same. . and shall changefreights,

may require.”of said board the publicin goodas the judgment
were to101, If construction1883, c. s. 4. the defendants’Laws

statute, that thereasonable toit would be supposethebe given
at theunder considerationthe two measureshavinglegislature,

rates fromas totime, have omitted thewould provisionsame
100, tomaximum rates bethe of reg-and left questionchapter

This,commissioners, under 101.the railroad chapterulated by
do; thehowever, the ofdid not and a resort to proceedingsthey

showsof the law clearlyto the enactmentleading uplegislature
theused was not intended to convey meaningthethat language

itit. On theseek to place contrary,the defendants uponwhich
ratesit to limit the to increasethat was intended powerappears

statedor united under the act to the máximumsleasedon roads
An ofto in section 17.in the schedules referred investigation
inthat billon the discloses the originalthe subjectlegislation

redraft,100 a thewhich isto the of chapterpresented legislature,
“ Provided, the ratesin as follows: thatreadprovision question

of theand shall not be increased on partfor fares anyfreights
In thesuch orroad of said new by leasing uniting.”corporation

house, hadwhen itthe railroad committee of thebeforehearings
“consideration, such orunder the clause by leasingthis legislation

” measure, asto of thewas thebyuniting objected opponents
Inall its restrictivefrom the qualities.prohibitioneliminating

out, and thisof bill were strickenredraft the these wordsthe
“ Provided, fares andread: that the rates forclause was made to

1, 1883, onshall not be increased anyexisting Augustfreights
This wasthe road of said new provisionof corporation.”part

form, wordswith the that thein this exceptionenacted single” “roads sowere to readof said new“road corporation changed
circumstances, it is reason-united.” Under these notleased or

for a reductionto that theable suppose legislature, by providing
in due toin of a decrease leasingof fares case operating expenses

clause,intended to read back into the byor precedinguniting,
stated, thelimitation thereof the expresslyway upon prohibition

had inserted and stricken out.which been previouslywords
the that theis also made defendants prohibitionbyObjection

1883,1,in on roadsto rates above those forceas Augustraising
24,act, inthose forceor united under that or above Julyleased
orthe 1889 as to roads leased1889 act of took effect),(when
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it,united Statutes,under or under 156 of thechapter Public does
not roads;to interstateapply on such thattransportation author-

to suchity istransportation the federalregulate by constitution
invested andexclusively that it does not butcongress, appear

that the rates which the defendants have increased relate wholly
to Ininterstate the information it is thattransportation. alleged

“the defendants have increased the ratesunlawfully for freight
on all acts,lines leased or united under each of said thebeyond

authorized,maximum therein and 1903since have unlaw-charges
received,demanded andfully and now demand andunlawfully

receive, . . ~. all commoditiesupon overtransported their
lines,leased or united rates for in excess of thefreight rates

authorized and established law.”by This to a suffi-beappears
definiteciently that the defendants have raisedallegation the

commodities,rates on all whether of orfreight interstate intra-
state in demurrer,and view of theshipments; defendants’ the

must be taken to be true. The of the actallegation islanguage
also broad to cover all ofsufficiently classes onshipmentsfreight
railroads located within the andstate leased or united under the

act;of the and unless it inprovisions lies the mouth of the
defendants to take the that the didobjection not havelegislature
the condition,to annex such apower as a limitation theupon

it is to beauthority inferred that thegranted, meantlegislature
said,what it and intended that it should alltoapply shipments

over roads situated within the state and leased or united under
laws,the of Railroad,its and notprovisions otherwise. Merrill v.

63 N. H. 259.
It is in case,to be noted the discussion of this" branch of the

that the act is not It does not thecompulsory. defend-require
ants, or other railroad toany corporation, lease or unite railroads

under,and them its butoperate provisions, themsimply permits
so, do,to do and if under what andsays, they terms conditions

shall the so,exercise therethey conferred. Thisprivileges being
we are not tocalled decide whether theupon legislature, having
the to or withhold the ofpower orgrant privilege leasing uniting

state,railroads within the could the same the condi-grant upon
named,tions it'if so wouldby somedoing infringe upon provi-

constitution,sion of the state federalor and no such isquestion
here considered or decided. The is: Thequestion legislature

withheld,a itwhich could havegranted thehaving privilege upon
condition that the rates should not be raised above those specified

act,in the and the defendants its com-having accepted provisions,
with them for and theplied twenty years, exercised privileges

conferred, the of eminent domain and theincluding power right-
tolls,to for a still canlevy whilegreater period, they, continuing

them,to exercise be heard to their ?question constitutionality
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Co., 59,68 N. H. both filedIn Dowv. Electric petitionsparties
142, Statutes,12-19, Public for thesections assess­under chapter

of the landbycaused theplaintiff’sment damages flowing by
was anddam. a trial verdict forThere theby jurydefendants’

towho that cent be added thefifty permoved amount ofplaintiff,
verdict, in the act.as The defendantsthe toprovided objected

done, on that the of thethis the statutebeing ground provision
addition was unconstitutional. But itthe was heldrequiring

not J.,the defendants could contest thethat question. Carpenter,
“court,of the said: ain the Whendelivering opinion legislative

of to the of domainexercise eminent con­powerauthoritygrant
a that shall more thantains condition the thegrantee pay value

taken under the theof the theproperty power, grantee accepting
cannot theand theexercising power question constitution­grant

of The defendantsthe condition. were authorized to flowality
others,condition,thelandthe thatupon amongplaintiff’s they

himdone to and inthe' centfifty addi­pay damages thereby per
S., 142,P. c. 12-18. The istion. ss. statute Itpermissive.

a theconfers which defendants were at to exer­privilege liberty
not, as fit. But cannot take andcise or saw they thethey enjoy
without the condition on whichbenefit it isperforming given.

conferred,their exercise of the thepowerBy flowing plaintiff’s
land and for an assessment of the areapplying damages, they pre­

from ofcluded the the condition.validity Thedenying question
under either theof its federal or state constitu­constitutionality

is Thistion not to them.” case was ontaken writ ofopen error
the United Dow,to the court of States Co.v.supreme (Electric

166 U. S. thewhere of the state court wasjudgment489),
Shiras,Mr. inaffirmed. Justice the of theopiniondelivering

court, said: “We with the court ofsupreme Newagree Hamp­
shire, in error,that inthe plaintiff itself ofthinking by availing

statute, andthe conferred the in a trialpower by for thejoining
assessment of the is fromprecluded thedamages, denying validity
of that which thatprovision prescribed cent shall befifty per

to the verdict.added the amount of The act confers a privilege
inwhich the was aterror to exerciseplaintiff or not as itliberty

fit. . . . The inplaintiff error thethought accepted powers
1868,act ofand conferred the and inrights theby joined proceed-

must, therefore,for the assessment of Itdamages. be deemedings
have that the shouldto be inagreed damages assessed the manner

in At all events,for the act. the courtprovided supreme of the
decided; ashas so and itsstate notwas based onjudgment any

no it,federal we havequestion, to reviewjurisdiction and the
of error iswrit dismissed.”accordingly

Railroad, 129,In Deverson 58 N. Fellows,v. H. Smith v. 58
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Towne, 187, Lebanon,169, H.v. 58 N. Daniels v.H.N. Garland
Burns, 602,284, N. H.H. and Parker v. 57 it was heldN.58

and the his causea who moves reference ofurgesthat party
1874,13, 97, Laws theacceptsunder section chapter provisions

his to toand waives the constitution­objectthe statute rightof
thethe that makes referee’s evidenceof reportality provision

a trial.juryupon
391,Bank, 59 N. H. the a creditorDow v. Savings plaintiff,In

bank, thesubmitted his claim tothe defendant voluntarilyof
16,undera commissioner section chap-of appointeddetermination

Laws,166, and it was- that heheld soGeneral by doingter
the of the statutehis to question constitutionalitywaived right

final.of the commissionerthe decisionmaking
276,60 N. H. a in force whenstatutebyIn Rand v. Company,

that, in in whichit was actionsaction was referred providedthe
reference,to a the ofonjudgmentthe should reportparties agree

35,1876,final and conclusive. e.be Lawsthe referees should
20,1; 1877, s. 1. was held that to aLaws o. It “bys. agreeing

all the the statuteofaccepted provisionsreference the plaintiff
made, andwas waived the ofwhich the reference rightunder

review.”
434,Corron, 445,N. H. the wasIn State v. 73 same doctrine

in a a thebond licensee underbyas to conditions"invoked given
the It was therelaw of state. said: “The rightlicenseliquor

essential,‘natural,is a andneitherliquorto sell intoxicating
nor a The stateconstitutional one.inherent’ inalienable right,

license,or such Thelicense sale.mayforbidabsolutelymay
not a contract or vested a mere per-is butright,when granted,

Holmes,time. v. 38be revoked at Stateanywhich maymission
bemanner in which such mayH. 225. The permissionN.

recalled, thereon, limita-are mereand the consequences attending
confers whichThe statute ations the privilegeupon privilege.

licensee, not,to a orbecomingat liberty bythe citizen is accept
tocannotthe heaccepted privilege, objectas he Havingpleases.

withhave been attached thereto aconditions which byany grantor
withhold theto entirely privilege.”power

248, a130 Mich. atv.In Railroad Comm'r Railway, purchasers
railroad, ina Indiana and partlysale of located partlyforeclosure

limiteda whichunder statuteincorporatedin becameMichigan,
trains earnedof whosefares railroad companies passengerthe

mile; and$2,000 mile to and one half atwo centsthan permore
it the roadin which thata appearedin proceeding,answer(to

$2,000 mile, that be requiredmore than per asking theyearned
mile, thetwo and one half centsfares to perreduce theirto

andsuch of fare was unreasonablethat ratedefendants replied
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This was admitted the demurrer toinadequate. by beplaintiff’s
true; and while it was the court that the establish­recognized by
ment of unreasonable rates the would be anby legislature infringe­
ment of the of an withinproperty therights existing corporation,

constitution,of the fourteenth amendment to the federalmeaning
that,held asit was nevertheless the defendants were incorporated

under an act them to a limitation of two and one halfsubjecting
“mile, will notcents be heard tothey the rates fixedper question

the statute. cannot' avail themselves ofby They the provisions
law business,of the which them the to do andgive disre­right

those which are onerous.” Thisgard provisions case was also
writremoved of error to the court ofby supreme the United

(Grand Osborn,States v. 193 U. S.etc. Ry. where itRapids 17),­
was held that as the atinasmuch the sale under fore­purchasers
closure “could not demand to be under theincorporated statutes

aof as matter of contract . . . orMichigan theirright, they
now heardcannot be to assail theprivies of theconstitutionality

conditions which were to be when theagreed performed bygrant
the state madewas of the to as aoperate theprivilege corporation

inproperty question. theHaving voluntarily accepted privileges
and benefits of the law of theincorporation Michigan, company
was bound the of lawsby provisions rates ofexisting regulating

railroads,fares and it is fromupon estopped the bur­repudiating
dens attached the statute to the ofby anprivilege becoming
incorporated body.”

There numerous decisions inare this and other injurisdictions
which the has :same doctrine been See Reversonapplied. v. Rail­
road, 129, cited;58 N. H. and cases there Water Co.v.Rockport

279;161 Mass. Co. v.Rockport, WaterNewburyport Newburyport,
541; 0., 561, 579;168 S.Mass. 193 U. S. Commonwealthv. Rail­

; C., 79;436­ 8.187 Mass. 207 U. S.way, Pierce v. 171Railway,
641, Lewis,645;U. S. Hale v. 181 U. S. 473. In accordance

decisions, is,with these our conclusion that as the statutes here
under wereconsideration and left itpermissive with theoptional
defendants to or theiraccept reject provisions, by voluntarily

them took the withburdens theaccepting they benefits and can­
not contest their validity.

It is assumed the indefendantsby that as theargument inform-
ation indoes not terms that the rates fixed theallege by statute

reasonable,are it must be taken on demurrer that arethey unrea-
sonable, and that there is a lack ofconsequently in the billequity
and that it would be andunjust toinequitable thegrant relief

however,asked. This overlooks the factargument, that the infor-
mation ancontains that the maximumallegation rates tosought
be enforced were established the inby thelegislature enactment of
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out, and that thesetlaws there is thatpresumptionspecifically
Railroad,v.reasonable. State 69so established are N. H.rates

Railroad,48; 62,35, 47, v. 160 91.Mass. TheAttorney-General
situation, therefore, ofthe reverse what the haveis defendants

be, beit and their demurrer must taken to admit thatassumed to
are Itrates the statute reasonable. be addedthe fixed by may

fixed the statute tothat the maximum rates by presumedbeing
defendants,reasonable,be the benefits of thethe having accepted

act, to the contrary.are showestopped
are not exclusive authorityThe railroad commissioners given

for the laws the withto institute of stateviolatingproceedings
15, 155,railroads, Public Stat-reference and section chapterto

utes, the defendants’ contention thisdoes not uponsupport
sets forth thecase. That section circum-branch of the simply

arewhich the commissioners authorized to insti-stances under
in own names and those under whichtheirtute proceedings

rail-tothe attorney-general proceed againstthey may require
“ to with law offor or comply anyroads violating neglecting

railroads, orin to with lawful directionanythe state respect
the It does not theto them board.” preclude attorney-given by

his hefrom of own motion whenever concludesgeneral proceeding
it. theof the This fromthe interests require appearspublic

1883, 101,e. s. whichof the statuteoriginal (Laws 5),wording
155, s. with ain Public (c.was the Statutes onlyreenacted 15)

S., 154,P. e. 15.Comm’rs’ s. Stat-verbal Rep.change.slight
to the andin states same subject similarlyutes other pertaining

anda like construction. Mass. Acts Re-worded have received
463, ; Railroad,1906, s. 8 Mass.o. v. 197Attorney-Generalsolves

425;199; Railroads,194, v. 35 Wis.Attorney-General Attorney-
154;& 506—1 Dr. Brice Ultrav. Sm. ViresGeneral Railway,

509.
whether will takeIt for us to consider equity jurisdic-remains

the Theandtion of the grant injunction requested.proceeding
not, is anit will for reason that therethat thedefendants contend

240,warranto, Pub-at law underby chapteradequate remedy quo
Statutes, of the that of thea forfeiture the authoritylic for grant;

stateis limited to such a and that theattorney-general proceeding,
laches,relief askedits to the acquiescence,has lost throughright

and waiver.
39, 71,Saunders, an infor-66 N. H. it was held thatState v.In

aofin could maintained to the usebill beor equity enjoinmation
isItsale of or malt liquor.for the spirituousillegalbuilding

of in ofthe continuous use violation pub-said that propertythere
nuisance, it bea declares toa whether statutelaw is publiclic

not, if its does will affect injuriouslyor use or manifestlysuch
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health,not life or and lawthat thepublic though involvingrights,
andis to a oldof nuisance ofapplicable great variety wrongs,

nuisance,new, the essential of a which behaving qualities may
asdealt with cases of that class. And it isappropriately generally

that isthe the toattorney-general proper partyrecognized pro­
in to restrain nuisances and kindredequity public wrongs.ceedings

290, ;v. 65 N.Conn.River Lumber Co. H. 377­ DistrictCompany,
245;Railroad, 242,v. 16 v. Rail­GrayAttorney Attorney-General

631, ;road, N. J. 633 casesEq.,27 infra.
“ franchise of actThe tolls is Ever since thetaking property.

27, 1816,1816 c. itof June has attach­been tosubject(Laws 33),
S., 184, S.,13;ment and like other R. c. s. P.levy property.

7,220, Railroad, 35,51.15.” State v. 69 N.e. ss. H. The persist­
of this or inent use franchise the defendants aproperty by way

statute would toby be not toprohibited appear “injurious, only
road,immediate of thethe but to citizen who residespatrons every

influence, less, fact,within the of its inor toscope every—more
inowner the state.” lb. 48. And while such ofproperty use

with its attendant has heldbeen courtsproperty, consequences, by
theentitled to tohighest constitute a orrespect nuisancepublic

akindred court of to andwrong, entitling takeequity jurisdiction
an restrain it (Attorney-Generaltogrant injunction v. Aqueduct,

361; Railroad, ;133 Mass. 194,v.Attorney-General 197 Mass. 198­
Railroad, 52;v. 50 N J.Attorney-General Eq. Attorney-General

372; State,59 N. 736,v. J. Trust Co.Railway, Eq. v. 109 Ga.
751; Railroads,v. 35Attorney-General ;Wis. 425­ State v. Express
Co., 823; Co.,80 Neb. United States v. 50 Fed. Rep.Telegraph

C., 1;;28­ S. 160 U. S. v. 1Attorney-General Dr. &Railway, Sm.
154; v. L.Attorney-General 100;R. 3 Ch.Railway, Attorney-­

Board, 172;v. L.General Cockermouth R. 18 5 Pom.Eq. Eq.
302;Jur. 2s. Mor. s. 1043; 2 Cook(3d ed.), Corp., Corp. (6th

635; 505-511;s. Brice Vires 1340;Ultra 10ed.), 22Cyc. Cyc.
do notwe feel called to decideupon the as there718), question,

is another whichground take inupon thisequity may jurisdiction
case.

The has to use the and oflegislature authority fundspowers
the tostate secure the construction and maintenance of railroads.
In this it nothas beencountry to establish railroadscustomary

under the and controldirectly of the butsupervision government,
the benefits beto derived are aidpublic secured theby granting

state,of the in the of and bounties,franchises cor-way topublic
formed forporations this The haspurpose. no author-legislature

ato inity aidpublic bounty, of agrant except public purpose.
Keene, 514.v. 56 N. H. aPerry Such is therefore alwaysgrant
to the condition orsubject trust that the shallcorporation

VOL. lxxv. 22
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the to fulfilto state thean of thepurposeassume obligation
Railroad, 35, 50;N.69 H.State v. etc.Rogers Worksv.grant.

379,20 N. J. 385. The aid be in the form ofEq. mayRailway,
funds, a of a aof or ofa donation grant monopoly, delegation

domain. The trust which aof eminent railroaduponthe power
itof these bounties is that will maintain itspublicreceives any

benefitfor the and use of theas aroad thoroughfare public upon
of An thereasonable charges. attempt bythe corpora­payment

the of these benefits would con­to thereforedeprive publiction
;it inof duties assumed favor of thebya breach publicstitute

of orin case a threatened continuous violation of thetheand
in antrust, warrantedwould be atinjunctionequity granting

the v. 1Attorney-Greneralsuit of attorney-general. Railway,the
161;154, 158, s.2 Mor. 1043. In& Sm. this stateCorp.,Dr.

and an to restrainhas taken jurisdiction granted injunctionequity
from themoney ofapplyinga corporation muncipalitymunicipal

uses;unauthorized and the to thereto foror resortrightto illegal
to othernot been restricted the or stateattorney-generalhasrelief

officer, been accorded a without hishas taxpayer, beingbut
in a different fromshow that he would be injured waytorequired

Deniston, 170;H.in v. 19 N. Brown v.Barrthe public general.
126;Marsh, 81; v. 45 N. H.21 N. H. Merrill BrownPlainfield,

383; Co.,Concord, 375, v. Electric 68 N. H.56 N. H. Bloodv.
472;Concord, 468,71 N. H. Sherburne v.340; Parker v. Ports­

539,mouth, 542.N. H.72
Co., Chase, J., inv. Electric of theBlood supra, speakingIn

“cases, state,Inin such said: this tax-relief affordedequitable
to to aa to resort restrainequity municipalhave rightpayers

fromand its officers raisedmoneyappropriating bycorporation
.. . Theor unauthorized purposes. remedyto illegaltaxation

convenient, and withindirect, and falls the rule whichadequate,is
for the theirto the best redress ofremedypracticalpartiesentitles

a isof such suit to enforce a trustThe object lodgedwrongs.
in its abehalf of mattera corporation taxpayers,with municipal

... If therewithin jurisdiction.is clearly equitythat
elsewhere, are nottheyto the contraryauthorities approved.”are

Portsmouth, it was held that hadv. equitySherburne supra,In
restrain the councils of Portsmouth from thecity.tojurisdiction

J.,unauthorized act. inof an or dis-Young,illegalcommission
“said: It isof theequity jurisdiction,the policycussing ground

in aall trust to theto subject persons acting capacitythe lawof
S., 205,c. s. and the lawcourt makes nothe 1);of (P.control

andin this between trustees.respect public privatedistinction
of ins. The councils adminis-duty city909.Dill. Mun. Corp.,

of the fromcitybusiness affairs does not differordinarythetering
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of athat the directors of in itsto busi-private corporation respect
Such directors act asness. trustees for their stockholders when

are the affairs of thethey Soadministering corporation. city
incouncils act a intrust the busi-capacity ordinaryadministering
ofness affairs the Stale v. 166,69 N. H.city. Wimpfheimer,

in169. Since act that arethey to thecapacity, they subject
court,control of the for in all of trust thecases law thegives

205,court of the c.S. s. asjurisdiction subject-matter well(P. 1)
ofas the but when inare theirparties; they acting legislative

the court has of the itcapacity, although jurisdiction hasparties
no of the There nojurisdiction subject-matter. is reason why city
councils should be from the thatrules theexempt conductgovern

officers,of other boards of or a who ispublic person threatenedwhy
with on ofaccount their actsinjury should havenot thewrongful
same to councils from theirremedy prevent city trustabusing that
there is to other fromtrustees theirs.”prevent abusing

Concord, 383,375,Brown v. 56 N. H. bill inwas a toequity
restrain the of Concord from outcity tax-money byraisedpaying
ation from the to the of a firecity, anddefray expenses precinct

water-works, etc.;to maintain Ladd,and it was said J.: “Iby am
anof thatopinion and shouldinjunction may be accord-granted,

to thethe of As inbill. to itsing prayer themoney treasury,
inis the nature of a trustee of thecity corporation inhabitants of

the and must itcity, to the for whichapply werepurpose they
This furnishes one on which aincorporated. court ofground

interfere. ifequity Further: without fraud themay corporation
fund,should the trust which the ofmisappropriate by admissions
here,the answer to dothey it is notpropose whatplain remedy

at law the would have.taxpayer one or both of theseUpon
of in elsewhere,courts this andgrounds, stateequity, have gen-

taken of oferally cases this sort andcognizance reliefgranted by
of toway theinjunction prevent by cor-misapplication municipal

of the funds.”porations corporate
The indefendants this case taken the tofranchise col-having

lect tolls and other to them the trust thatpowers upongranted
would not thethey for fares andpublic more thancharge freights

established,the whichreasonable tolls the had andlegislature
in trust,the continuous ofhaving persisted violation the jurisdic-

intion is undoubted.equity
In and in of it is saidsome the states that theEngland attorney-

forum,has a to elect his or togeneral right equitable, restrainlegal
of orviolations of charterscorporate public gwim'-publiccorpora-

tions, law;or of other that to him such anpublic deny election
is another of theonly thatway jurisdiction;denying equity

law,admits the at but administers its inownremedy preference



State v. Railroad.340 [75

it in and on theseeks proceedswhen the state preference, pre-
ato restrainit better serve the interestpublicthat maysumption

remedies, toit or forfeit itsthan to by penalpunishcorporation
Railroads, 425, 523, 524;35v. Wis.charter. Attorney-General

1 95. see no reasonv. We whyGalway, MolloyAttorney-General
in at the instance of the attorney-general,an information equity

aor froma public corporation violatingto restrain gwsi-public
trust, of anot be entertained independently remedyshouldpublic

at law.
so, to that anif it does not seem us informa­But this were not

inannature of warranto affords adequate remedyin thetion quo
unauthorized exercise of herepowerThe chargedthis case.

tolls,the of the franchise to takeis abusethe defendantsagainst
onof a that its seizure the statebyfranchise is such naturewhich

with the fulfil­would interfere seriouslywarranto proceedingsquo
Theof the of its creation. fran­thement by corporation purpose

is dependenta public-service corporation largelychise of being
tolls; and if latter were taken awayfranchise to take theon the

Co.,v.than useless.would be worse Turnpikethe charter People
193, the common law of210. to of mostWend. According23

states, of a are notif the franchises corporation dependentthe
other, in ofit the court the exerciseis foreach competentupon

discretion, awarranto to decree forfei­proceedings,its upon quo
intact.franchise and leave thethe misused corporationture of

370;498;Barron, C.,H. N. H. State v. BridgeN. S. 5857State v.
121;17, 33; Co., State v.Canal 23 Ohio St.Co., 85 State v.Me.

258, 264; Association,Association, v. 42 OhioState35 Ohio St.
483, 491;579, 584; Co., Ind. BondGas 153 MarionState v.St.

558, 561; 36Co., State v. Minn.160 Ind. Railway,v.Co. Rubber
S., 240, 9, 10, ine. somestatute ss. though246. Our 11),(P.

of the discre­more iscomprehensive, largely confirmatoryrespects
But underat law.exercised the court commonbytionary power

are that thethat can be renderedthe onlystatute judgmentsthis
240,S., 10,11. AP. c. ss.forfeited. judg­be or be notfranchise

not be forfeited wouldfranchise to take tolls shouldthat thement
case; thein this it would leaveredressaffordnot adequate

And whilein their violation of the law.defendants to continue
end to the or misusewould an abuseof forfeiture puta judgment

offranchise, an end to the collection suchit alsowould putof the
authorizes, inand all would bringprobabilitytolls as the charter

railroad consolidationof the ofpolicyan abandonmentabout
warrantorelief affordedin 1883. As the by quoinaugurated

the defendants or of notofar too consequenceswould be of grave
rendered,state, the itupon judgmentto the dependingbenefit

itin that should precludeto be the senseadequatebe saidcannot
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“itself the and com­from of efficacystate availing superiorthe
State,in Trust Co.v.of the affordedremedy equity.”pleteness

736,109 Ga. 747.
laches,ofthe is and that on thisThe that stateargument guilty

relief,ciaimwill not enforce its for is withoutaccount equity
facts are considered. The state is seek­foundation when the not

the unauthorized and collection ofrelief against illegal freighting
1903,back in theirthe defendants butbyrates against collecting

information was filed and to dothem at the time the continuing
of thein The state’s claim is that theso the future. groundwork

at the time of the information had demanded anddefendants filing
received, in unau­and andwere persisting demanding receiving,

Ifand rates. the state werethorized freight seekingillegal
acts inrelief as to done five its institut­years delayequitable ago,

asuch of asfor time beproceedings length might regardeding
situation,it Butfrom relief. that is not thelaches precluding

the is to enforce its thefor here state rightseeking against pres­
and of acts unauthorized. Parkerwhollyent future prosecution

Concord, 468,H.71 N.v. 472.
in the contention as to laches isWhat is true toregard equally

andas to waiver. has been called totrue Nothingacquiescence
itwhich said the state hasour attention from can be that acqui­

in the violation of law andesced defendants’ continued public
waived its to thereto. The statuteobjectorduty,public right

withthe are haswhich defendants not beencharged violating
and short the of an act theofnothing passage byrepealed, legis­

lature, it,either or couldby implicationexpressly repealing pre­
its inthe state from enforcement toclude upon respectinsisting

Bank, 431,24or future acts. v. Phœnix Wend.present People
445,483; 453, 458;Barb.v. 27 State v. Rail­People Company,
is,246,86 Minn. 259. The order demurrer overruled.way,

Casedischarged.

All concurred.


