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couldthe deceasedfrom that that havefeetninety-five point;
when he wasasideor turninginjured by stoppingavoided being

the train could beand thatmore from theten feet or crossing;
thatit could be foundthis evidencein 100 feet. Fromstopped

to timetheupcould avoided the collision by stoppingeither have
accident; thatof the100 of the placethe train was within feet

not,could, and the defendants couldtimeafter that the deceased
feet thattime he was within ten of point;it to thehave avoided up

it. thishave Onavoidedand that from then on neither could
Rail­in Batchelder v.the rule laid downthe case falls withinissue

“ from theroad, If found evidenceN. H. it be72 528: might
in time tothewould have discovered plaintiffthat the defendants

care, it cannot beif had usedthe accident they ordinaryprevent
intrain time tonot have seen the escapefound that she would

issue isThe case on thisif used the same care.”she hadinjury
It uselessor iscontroversy.doubtoutside the ofplainly region

lastin the caseof the law foundto concise statementelaborate the
“ is that the defendantsmakesThe shecomplaintcited. only

in avoid the accident.to her time toto use such care discoverfailed
inbothconcurredIt failure to this dutyclear that their performis

to the care tofailure use sameof time and with hercausationpoint
could haveno time when theythe train. There wasdiscover

her, shewithin whichindiscovered her season to avoid injuring
being injured.”in totrain time avoidcould not have discovered the

Ib. 530.

theJudgment for defendants.

All concurred.

Hillsborough,
2, 1909.Nov.

v. Griffin.Huskie

concerning purposeOne makes false a servant for the andwho statements
depriving employmenthim of to him forthe effect of is liable thewith

damage resulting therefrom.
truth, purpose injuring person byaA of made sole ofstatement the for the

him,causing party ifa third to refuse to further deal with is actionable
damage ensues.

person interfering employmentaThe fact that another’s was actuatedwith
by may provedfrom the formalice be inferred absence of other motive the

of,complained may affirmatively justifiableact or in abe shown case cause
alleged.is
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malice, chargedIn the absence of fraud or one anwith unlawful interference
employment may justify by showingwith another’s his conduct that it was

circumstances; questionunder all andreasonable the the of reasonableness
jury.one fact foris of the

Case, for with the of intheinterfering employment plaintiff
the McElwain shoe Trial At the of thefactory. by jury. close

ordered,evidence a nonsuit was to hisplaintiff’s subject excep-
term, 1909,tion. Transferred from the of theJanuary superior

Plummer,court J.by
The toevidence tended while wasthat heplaintiff’s prove

the defendant he for anby increase ofemployed applied wages
and toldwas the defendant’s that he atby wassuperintendent

ifto leave at time he could better Heliberty any himself. sought
andelsewhere one aemployment received note thatday stating

he could have work at the McElwain He theshowedfactory.
note to Griffin’s who made no to thesuperintendent, objection

action, but at once went the drewproposed to officeand the plain-
left,tiff’s for him. As soon as the had Griffinwages plaintiff

Trull,to oftelephoned superintendent the McElwain shop.
Trull’s the withas to conversation Griffin was intestimony part
as follows:

“ He and said there was mantelephoned from my factorya.
hired,to his withcame a note and or was about toup factory

hire, men,one of his in the middle of the and wantedright day,
to know if I that was a nice to I saiddo. it wasthought thing
not, man;that Iand would not Ihire the and foundwhen out
about it I told our man not to hire him.”

”“Q. is,That instructed hire him ?you not to A.your agent
“Yes, sir; him,but after that Griffin me I hiretold could but I
told I did him.”him n’t want

Q. ironical, it,“That awas little Trull?”wasn’t Mr. A.
“Well, conversation, afterward,the sameduring he saidright

”‘ him,You can have him if want can him.’you hireyou
Q. ironical,“And be ayou understood that to little didn’t

” “? A. I did n’t understand it.”you aboutanything
“Well,Q. him, “No, sir;didn’t hire A.you Ianyhow?”-

did him.”n’t hire
On thecross-examination witness stated the conversation more

to the defendant.favorably
theWhen reached the McElwain he wasplaintiff factory

defendant,refused He then returned to theemployment. who
because athe received note in the Thecomplained plaintiff shop.

heated,conversation became and defendantthe refused to comply
with the to to Trullplaintiff’s and therequest telephone adjust
matter.
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and for thebrief plaintiff.David PerkinsW. orally),(by

Burnham, Brown, L. ManningJones Warren orally),(Robert£
for the defendant.

as toPeaslee, action do notJ. The to this agreeparties
to The defendantfacts evidence tended prove. argues-what the

as anTrull to retain the employee,that asked plaintiffbecause he
to causeit be found that the defendanttherefore cannot sought

is thatTrull. The claimby plaintiff’sthe plaintiff’s discharge
cover,to a mere wellto him be found bethe retain mightrequest

His is wellto the claimconversation.partiesunderstood bothby
made thebyA believe that thefounded. complaintjury might

defendant, hefalse, the afterto Trull was and thatdefendant
elsewhere, mali-the to seekhad encouraged plaintiff employment

newthe from such employment.caused plaintiff’s dischargeciously
certainwas not for period.anyThe plaintiff’s engagement

him Itat time. thereforeanyTrull lawfullymight discharge
of afor the breachfollows that cases recovery procuringinvolving

456;H.56 N.contract v.executory Dunlap,binding (Bixby
Co., inA. are notMiners' Fed. v. Coal C.South Wales 239)[1905]

extent,of the existence andThe is thathere. issuepoint presented
“known as an market.”of what has to be the to opencome right

ofinterfere to theHow far one may lawfully prevent making
a has been muchthird is whichcontracts between parties problem

Threein It in this state.discussed other is newjurisdictions.
the inter­of it the case at bar: Whenbyarephases presented (1)

fraud; it is without fraud or forceference is whenby (actu­(2)
aor but motiveally reasonably prompted byapplied apprehended),

itto the when is byinjure unaccompaniedaggrieved party; (3)
motives, and is-­what acts orare consideredordinarily illegal

of his owna the toinduced desire defendantby promotesolely
welfare.

man to.1. is well that the inherent of everyIt established right
deal, deal,or refuse with his fellow-men is not to betofreely

of theor acts the elementsbydestroyed abridged involving
deceit. is denied. On thiscommon-law action for This not

of the the thatbranch case defendant relies theupon proposition
concedes,the are He as must con-facts not made out. he plainly

cede, the thethat law is in favor of providedplaintiff’s position,
tothat is evidence the severalonly there support necessary

findings.
stated, which,inAs ifbefore there was evidence this case

lead the defend-believed the would to the conclusion thatby jury,
fraud. It be theant was of could found that quitguilty plaintiff
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manner;inthe defendant’s an honorable that the defend-employ
ant, facts,with of the that theknowledge represented plaintiff’s

dishonorable; thatwas this was done with the intent•departure
to cause the to actnew to theemployer andplaintiff’s damage;

suchthat action resulted from this cause. Thedamaging plaintiff
was entitled to to the the ofissue fraud.go jury upon

2. Whether motive falsehood is a materialisabsent)(when
in•element is athese cases whichquestion the authoritiesupon

material,are not so That it andis that wherefully agreed;
malice, or a theto do is the forcepurpose plaintiff injury, moving

act, had,theto of the a iscommission be the rulerecovery may
492;Woods,in v.Plant 176 Mass.many jurisdictions. Van Horn

Horn, 318;Van N. J. Lawv. 56 Dor­emus v. Ill.176Hennessy,
608; 140; Hall,Ertz v. Produce 79 Minn. 6Exchange, Bowen v.

B.Q. Div. 333.
“aThe rule is well stated in inrecent case California. Any

business,to a lawful whether resultthe of a orinjury conspiracy
not, actionable,is but be defended themayprima upon groundfacie
that it was the result of a lawful effort of defendantsmerely the
to owntheir To thiswelfare. defeat ofpromote plea justification,
the offer evidence that theplaintiff may acts of the defendants
were andmalice doneinspired were for the ofby express purpose

the and not to benefit Theinjuring plaintiff, themselves. prin­
is the whichsame of tociple malice defeatpermits proof express

libel,inpleathe of or the ofdefence cause inprivilege probable
actions for malicious J.or false F.prosecution imprisonment.”

Council,Co.Parkinson v. Trades 154 581.Cal. The opposite
view is taken v. R. I.by authority. 19high Macauley Tierney,
255; Hollis, 223;Bohn Co. v. 54 Minn.Mfg. JeremiahJudge

451,in 20 Law etSmith Harv. Rev. seq.
For the above indicated andreason others which will be given

case,in the ofdiscussion the next issue in this heldit that ais
truth, forstatement of the made the sole of thepurpose damaging

a third to refuse to dealplaintiff by further withcausing party
the is actionable if ensues.plaintiff, damage

The state of mind of an inbe provedoffending person may
various It that there was no reason forways. may appear good

the act. In that malice■doing case be inferred from themay proved
absence of other motive for the act In be adone. case there suffi-

motive, stilljustifiable it be that in fact malicemay provedcient
thewas force. In either the is onecase ofquestionmoving

fact.
There in barwas the case at sufficient evidence to asupport

that did whatthe defendant he did for the offinding sole purpose
ofthe the benefit of a contract for■depriving plaintiff employment.
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defendant his was.saysnot what the now purposeTbe isquestion
at time he madehe said his was theIt is what purposenot even

is to be foundto Trull. Nor his motive necessarilythe complaint
of he The conversationthe words used.in a literal application

of more onewas thansusceptible interpretation.as totestified
to cause themeant that the defendant intendedIt havemay

a of and whileto as matter small revenge,be dischargedplaintiff
the act he hadwasthe. defendant formally protesting against

not, as the defendantand caused. It ismaliciouslyintentionally
It is of the acts andclaims, a of one interpretingcase guessing.

in case. this issuedisclosed the evidence the Uponwords by
tobeen submitted the under instruc­should have jury,the case

thethe act was done for ofsolelythat if foundthey purposetions
he to Ifwas entitled recover. thethe damageinjuring plaintiff

“ sake,” be madeits own would out.liability Vege­was done for
92,Guntner, Holmes,of J.lahn 167 Mass. dis. op.v.

and lies8. the issues of fraud malicious oneBeyond injury
much of andhas conflicting adjudication.which caused perplexity

or bemayHow far notmay lawfully by appeal,advantage gained
favor,of loss of future those notor threatpersuasion, —whether

it thesein contest into andbythe initial bemayinvolved dragged
courts,means, andwhichquestionskindred jurists, publicists—are

it to the that anot found answer. Between vieweasy earlyhave
for was wicked v.strike higher wages (Kingpeaceful inherently

11;8 Mod. In reCambridge,Sailors JourneymenJourneymen of
111,Cordwainers, thatYates Sel. Cas. and the all277) theory

means are v.Vegelahnhonest and (dis. op.peaceful permissible
Gruntner, isthere room for shade of “Itopinion.everysupra)

that in the different iswill be seen courts there considerable
Donovan,conflict of v. 188and some opinion.” Berryvariety

353.Mass.
of was onewhere the act committedcomplained byCases per­

rare, the reasonson alone are thatcomparatively plain being
favor,and truthful or of futurepersuasion, promise bypeaceful

is not to results of alikelya individual characterproducesingle
theinduce to seek redressso as to injured party throughgrave

is ofBut when the act that thethe courts. resultmany persons,
been to the ofhas not drive out busi­injuredinfrequently party

anhim of to labor at hisness or chosen call­deprive opportunity
it has been that theIn cases decided common lawmanying.

offered a sufficient forconspiraciescriminalgoverning ground
offenders liable Lohse Patent Door Co. v.the civilly.holding

Fuelle, 421, and215 Mo. authorities there reviewed. It was soon
however, unsound;that the was and theperceived, argument

bethat acts which done one or num-lawfullymight by anytheory
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ofber were unlawfulpersons, acting when donesingly, severalby
a was inconcerted abandonedacting by plan, most jurisdictions.

Marr, 1;Boutwell v. 71 Vt. Toledo etc. v. 54 Fed.Ry. Company,
730.Rep.

Another taken inwas that isthere the concerted actionground
aof the coercive element which should be amany onplaced par

force,with the oruse of with the undue sometimesinfluence exer­
over notcised persons fully of themselves.capable protecting

Marr, Woods, 492;Boutwell v. Plant v. 176 Mass. Curransupra;
Galen, 33;Y. Hollis, 223;v. 152 N. Bohn Co.v. 54 Minn.Mfg.

Union,45v. Fed. 135.Casey The whichby thisRep. reasoning
hasview been not thesupported true solu­infrequently suggests

of thetion The conclusion has beendifficulty. reached decid­by
what was wasor not reasonable conduct under the circum­ing

stances of the case.
that,more recent authorities reason as the to deal orright/The

to deal others inherent in ideawith is the of lib­Anglo-Saxon.not
market;a man can demand an and sinceerty, grima openfacie

so,isthis one who interferes with this free market must justify
inacts or farhis Thusdamages. these authorities arerespond

uniform; but when to the determinationthey of whatproceed
to aamounts differthey The cause isjustification, widely. not

far seek. The rule whichto is that ofthey reasonable con­apply
duct, anddiscuss decide each as ityet they case involvedthough

a fact,of law. In the issue is one ofonly question reality, largely
men,whatand the result is would be are andexpected. Judges

•their decisions factsupon must as those ofcomplex vary juries
on the same facts. anone determinationmight Calling opinion

nature,and the a verdictother does not alter human nor make
that uniform and certain which from its nature remainmust vari­

andable uncertain. While these incases too far whatgo they
law,as of yetdecide the testquestions declarethey constantly

isare the true one. The standard isthey applying reasonable
theconduct under all circumstances of the v. Dono­Berrycase.

353;van, 255;188 Mass. v. 19 R. I.Macauley DoremusTierney,
Ill.v. 608.176Hennessy,

“ What testis the measure or the of awhich conduct com-by
of must inbination be order to determine whetherpersons judged

or not it is an unlawful interference with freedom of employment
market, andin the labor as such to an of laborinjurious employer

‘in of his has not beenprobable asrespect expectancies,’ yet clearly
nodefined. better definition could be thanPerhaps suggested

which framedthat be thatmay by conveniently using important
fictitious who taken a inhas such the devel-personlegal large part

of our law the lastduring fifty yearsopment reasonably pru-—the
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sensitive man.dent, and not unreasonablyreasonably courageous,
the law ofthis is employedsame throughoutstandardPrecisely

.of . . onein what annoyancenuisance determining degree
Co. 63 N. J.Printing v. Cassidy,must submit to.” Jersey City

759, 766.Eq.
in a thehavecourts degree principleOccasionally recognized

“be as one of fact. Thetreatedthat the should judgequestion
whether,the in view of all theleft to the questionjuryrightly

or was for acircumstances, interference was notthe justifiable
conduct,habits, hadIf or or character beenthecause. plaintiff’s

in forhim an unfit associate theas to render shop ordinarysuch
character, awould have been sufficient rea-of thatworkmen good

in his We canbehalf of conceiveshopmates.son for interference
But to showthe evidence tended theof other reasons. thatgood

was his toreason for his refusal thejoindischargeonly procuring
. therefore, is whether the findunion. The jury mightquestion,

Donovan,an was unlawful.” v. 188that such interference Berry
353,Mass. 357.

in with theis here asdifficulty questionThere no such dealing
elsewhere, notit is tohas been met with and tonecessary attempt

fromwhich has resulted thereconcile the conflict of aapplication
Inin thiswhich not obtain this state thejurisdiction.view does

conduct, inof whether relation toreasonablequestion tangible
one of fact. Co.,or to is Ladd v.rights, Brickproperty intangible

185, But while to68 N. H. and cases cited. the bequestion set­
there aretled is within the of the stillprovince jury, legal propo­

in It must be determinedsitions the case. whether thereinvolved
tofor the the evidence is notis weighanything jury —whether

or the other the issue ofconclusive one reasonableway upon
conduct.

time no think ofthe one would to aAt present submitting jury
a strike forwhetherthe was rea-question peaceful higher wages

told, law,ofbe as mattersonable. would that such action-They
therelaborers’ Sowas within the be conduct which-rights. may

unreasonable, or Annot illustration ofis suchclearly justifiable.
the second foris in thispresented by ground recoveryconduct

hisnot interfere with neighbor’scase. One market ormay open”“ for the ofsolelyreasonable harm.expectancies purpose doing
however,said, in casesseveral that aIt has been motivewrongful

one,act an andconvert a into illegal manycannot legal judges
was the of the law thehave this end upon question.thought,

seem, a of absoluteto inupon theory theThey proceed right
defendant, with the inwhich is at variance of themanyholding

cases, bethat the defendant calledmaysame to hisupon justify
Indeed, arethe authorities practicallyconduct. unanimous to
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that the defendant is liable unless he athe effect shows justifica-
true, it asIf this is follows matter of course histion. that right

one,It is a andabsolute. thequalifiedis not of itsrightfulness
all those elements which to make auponexercise depends upgo

human action. The offor reasonableness the act cannotcause
determined untilsatisfactorilybe is known ofalways something

“of the actor’s mind. Thethe state be foundjustification may
done,in underthe circumstances which it is'sometimes irrespec-

motive, alone,sometimes in the motive andof sometimestive
Woods,andcircumstances motive combined.”in the Plant v.

492.Mass.176
the defendant is called toSince show reason­upon justify, —to

for the interference with hiscause seemsable neighbor’s right,-—it
follow that where his reasonto is his malicious wishclearly only

he has nothe It ato is contradic­injure plaintiff, justification.
in to a desire to do harmterms that for the harm’s sakesaytion

In aa motive. late inbe called case this state it is saidjustcan
“that itof cannot be thatof the use contended aproperty justly

amalicious use is reasonable use. The of reason­questionpurely
all theableness circumstances-—-the anddepends upon advantage

attacked,the use andto one of the unavoidable toprofit injury
theother. Where to one is the ofonlythe advantage pleasure

another, there remains no foundation which it caninjuring upon
thedetermined that disturbance of the in lawfulbe other the

of his estate is orreasonable Horan v.enjoyment necessary.”
93, 100.N. H.72Byrnes,

IfThe same reason here. the had con­evidence beenapplies
motive,the act was done aclusive that from malicious asolely

would have been directed for the notverdict It isplaintiff.
that are otherthere there iscases—cases whereimprobable plain

for the to The inthird issue this casejury pass upon.nothing
within that class. Itdoes not cannot said that all rea­come be.

would conclude thatsonable men reasonable man would orevery
did,what the defendantwould not do even he hon­actedthough

assertion,a motive. Ifand from one doubts thisestly proper any
the cases wherehe has but to read this and kindred questions

anddiscussed decided ashave been those of law. v.Vegelahn
353,Guntner, 92; Donovan,167 Mass. v. 188 andMass.Berry

cited; Driscoll,L. D. Sonscases there Willcutt & Co.v. 200 Mass.
110; ;Protective Ass'n v.National 170 N. Y. 315­ JacobsCumming,

Cohen, 207; 889;N. Y.183 Wilsonv. 232 Ill.v. Barnes v.Hey,
Union,232 Ill. 424. When eminent come to con­judges opposite

a it canclusions thatbe saidupon question, hardly jurors might
do the same.not reasonably

The was entitled to to the all threegoplaintiff jury upon
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Fraud,considered:which have been malicious(2)grounds (1)
interference theand unreasonable with market.openinjury, (3)
266, Statutes,12, asection Public affords basisWhether chapter

inclaim of the is a whichfor a hasplaintiff questiongreater right
and considered.not been is notargued

sustained.Exception

All concurred.

Cheshire,
2, 1909.Nov.

Power v.Connecticut River Co. Dickinson & a.

expert upon question values,An the landof who has testified as to his deal-
realty, mayings ownershipin be examined as to the hisextent of of real

question.vicinity premisesin the of the inestate
”“ruling excludinginA one case certain evidence is not the oflaw the trial

case, bearing uponevidencein another where similar is offered a different
tending proveand to a dissimilarissue fact.

bearing uponlogical raised,If has a theevidence issue it is not inadmissible
merely jury may uponbecause the consider it issue toanother which it is

legallynot relevant.
Knowledge by compe-counsel that certain evidence which he believes to be

by producewill be excluded trialtent the court does not render an offer to
by questions improper reprehensible;it addressed witnessesto or nor does

jury illegitimatedesirehis that the should make an use of the facts con-
interrogatoryin the furnish settingtained cause for aside a verdict.

A is not to be because argumentverdict set aside counsel in the course of
law,anmakes erroneous ofstatement the or draws an unwarranted infer-

fromence facts in evidence.

Petition, for the assessment of for land takendamages under
the act.flowage Trial Transferred fromjury. theby October
term, 1908, Chamberlin,of tbe court J.bysuperior

Dickinson, defendants,LaFell one of the was called theby
as an theplaintiffs of land values.expert upon subject Having

thattestified the had indefendants dealt lands forlargely some
twenty years, he was allowed to totestify, thatsubject exception,

onewith knew of no inhe oneexception the whovicinity was as
a landowner. stated what in his the land inlarge Having opinion

conditions,was worth underquestion the witness wasexisting
asked the counsel inby plaintiffs’ whether his estimate ofmaking
value he took into theaccount fact that cent was to befifty per
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