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Fraud,considered:which have been malicious(2)grounds (1)
interference theand unreasonable with market.openinjury, (3)
266, Statutes,12, asection Public affords basisWhether chapter

inclaim of the is a whichfor a hasplaintiff questiongreater right
and considered.not been is notargued

sustained.Exception

All concurred.

Cheshire,
2, 1909.Nov.

Power v.Connecticut River Co. Dickinson & a.

expert upon question values,An the landof who has testified as to his deal-
realty, mayings ownershipin be examined as to the hisextent of of real

question.vicinity premisesin the of the inestate
”“ruling excludinginA one case certain evidence is not the oflaw the trial

case, bearing uponevidencein another where similar is offered a different
tending proveand to a dissimilarissue fact.

bearing uponlogical raised,If has a theevidence issue it is not inadmissible
merely jury may uponbecause the consider it issue toanother which it is

legallynot relevant.
Knowledge by compe-counsel that certain evidence which he believes to be

by producewill be excluded trialtent the court does not render an offer to
by questions improper reprehensible;it addressed witnessesto or nor does

jury illegitimatedesirehis that the should make an use of the facts con-
interrogatoryin the furnish settingtained cause for aside a verdict.

A is not to be because argumentverdict set aside counsel in the course of
law,anmakes erroneous ofstatement the or draws an unwarranted infer-

fromence facts in evidence.

Petition, for the assessment of for land takendamages under
the act.flowage Trial Transferred fromjury. theby October
term, 1908, Chamberlin,of tbe court J.bysuperior

Dickinson, defendants,LaFell one of the was called theby
as an theplaintiffs of land values.expert upon subject Having

thattestified the had indefendants dealt lands forlargely some
twenty years, he was allowed to totestify, thatsubject exception,

onewith knew of no inhe oneexception the whovicinity was as
a landowner. stated what in his the land inlarge Having opinion

conditions,was worth underquestion the witness wasexisting
asked the counsel inby plaintiffs’ whether his estimate ofmaking
value he took into theaccount fact that cent was to befifty per
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verdict of the the court. The defendantsbyadded to the jury
and itto the of the the court ruled outasking question,excepted

notinstructed the to consider the informationjuryand specially
in the The also toexcepted thequestion. plaintiffscontained

court.of theruling
of a similar oftrial for the assessmentIn the preceding petition

counsel,theirthe whofor land taken wasby plaintiffs,damages
case,in this offered to into the case thesame as flowagethe put

it. It found a counselact, excluded is as fact thatand the court
in the knew under-above andquestionfor the askingplaintiffs

the that centthat it would informationgive jury fifty perstood
added to their award of and that he had nowould be damages,

in the insituation and thecreatingother real askingpurpose
to such information to thethan convey jury, believingquestion

suchwould exclude information. Counsel claimedthat the court
ask thehad tohe the question.right
to the referred to athe counseljury plaintiffs’In his argument

evidence, the of land which the com-in that of many piecesfact
three,from the all but and thenownersthey acquiredflowedpany

it is an inference which are not only“And yousaid: gentlemen
fact,draw, willthat draw from that that this—youto butallowed

has dealthis not been toor not corporation undertakingwhether
with landowners river.” Thethe thatuponand justlyfairly

remark,this and the court instructed thetodefendants excepted
it.not to considerjury

Hollis, and HaroldH. Streeter M.Mersey,Charles Whitney(of
the plaintiffs.forVermont),

Branch,and OliverJE. for the defendants.BentonCain $

in theJ. No error was committed witnessallowingWalker
he hisbe asked whether and estate haveto acquiredDickinson

landowners in theare the vicinity.so that they largestlands
defendants, the had thewas one of the plaintiffhe rightAlthough

hima and to cross-examinationhim as witness subject uponto call
S., 224,c. s. 15. As he hadP. testifiedinvolved. thatissuethe

in itlands for wasmanydealt largely years, competenthadthey
of his ofas to the extent suchtestify ownership prop-for him to

would tend tonaturallythat fact show what hisbecauseerty,
were, fromderived to form an opinionexperience,qualifications

inof the real estate The evidence wasquestion.the valueof
competent.

error was committedserious counsel forbyinsisted thatisIt
in his- to the witness thequestionincluding sug-bythe plaintiff
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or that the statute authorizedinformation the court to addgestión
cent to the amount of the verdict. This occurredfifty per upon

higcross-examination, that,after the witness had testified in
$20,000.under conditions the land was worthopinion, existing

error inThe consisted to the thealleged prejudicial stating jury
which it is claimed would theinduce tostatutory provision, jury

of the land at aestimate the value less sum than otherwisethey
would. This claim is based thefundamentally upon proposition

trialthat the fairness of the the exclusion of that factrequired
from But werethe instructed not to con-theyjury. explicitly

The is whether asider it. verdict must be setquestion aside
when the has included in a to aprevailing party question witness
a of a fact which counsel has reason toprejudicialsuggestion

exclude,believe the court will and which the court does exclude
and instructs the not to consider.jury

The contend thatdefendants counsel for the violatedplaintiff
“ trial,”what has been termed the law of the and Batchelder v.

329,N. H. inis cited of the72 contention. InRailway, support
case,that after a conference between the court and incounsel the

absence of the as to the of certain evidencejury admissibility
the and aoffered distinct refusal the court toby byplaintiff

it, counsel,admit the the of the trialplaintiff’s upon resumption
before the asked several of a witness whichjury, questions

to the the information whichconveyed the courtindirectly jury
to admit inhad declined evidence. theseclearly Although ques­

excluded,were it held that had ations was effectthey prejudicial
the and that were asked in violation ofupon jury they theplain

“court,of the which was the law of trial.”the The ver­ruling
thedict returned for was therefore set aside. It isplaintiff

however, that that case is’ not an for a similarauthorityapparent,
in this case. The court had inmade no thisholding caseruling

evidence,the and no “law ofexcluding proffered consequently”trial the had beenthe established. The factupon subject that
trial,in the for the assessment of for otherpreceding damages

land thetaken the court had refused toby plaintiff, allow the
counsel to read the act to the was notplaintiff’s flowage jury only

case,a innot this but the did not inariseruling question the
While thesame court believe that theway. statute shouldmight

case,innot be inevidence the first it does not followput that the
asked of the witness Dickinson in the secondquestion case was
under inthe decision Batchelder v.improper Indeed,Railway.

it is not clear that if theentirely the statuteruling excluding
case,had inbeen made this and thesubsequently question ob­

”“hadto been the law of the trial wouldjected put, have been
be,violated. But however that it would be unreasonablemight
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inin certain evidence isa one easethat ruling excludingto hold
case,in where similar is offeredanother evidenceaeffect ruling

aissue and to differenta different provetendinguponbearing
fact. The called for information uponquestiona dissimilarand

innotDickinson’s valuation —a subject presentedofsubjectthe
case; it was aand whether competent questionlegallythe other

not benot, not determined or ruled that it couldcourt hadtheor
couldit contained as to the statuteasked, that the informationor

in ofwitness order to test the soundnessto thebenot suggested
his valuation.

was tothat the sole of counselit purpose getBut is urged
intheir return-the fact for considerationstatutorythe jurybefore

verdict, of valuationthat the amount the jury’stheir hopinging
decreased, and found that suchthe court hastherebybewould

incounsel theof asking question.purposewas the controlling
evidence does notor ofrelevancythe legal competencyBut

in'of counsel ques-the undisclosed purpose framingupondepend
the issue raised isvaluewitnesses. Its probative upontotions

thereon; toand if it is foundits bearingby logicaldetermined
theas inadmissible becausea it is not excludedsuch bearing,have

itissue to which is notit another legallyconsider uponmayjury
relevant.

witness, as to hisin to athe general inquiryreplySuppose
value, had the informationthe volunteeredof estimatingmethod

was the fact that the stat­elements he consideredtheone ofthat
the fiftyincrease the verdict of jurythe court toauthorizedute

himit for as anof law wasIf as a matter incompetentcent.per
consideration, render hisit wouldthat fact intotaketoexpert

not be suchof value wouldHis opinionincompetent.testimony
as evidence.law the to considerjuryas the permitsan opinion

their ver­have the effect of vitiatingnot necessarilyit wouldBut
that could not con­from the court theyan instructionafterdict

a statementswhen witness makesis the usualIt practice,it.sider
and for the court tothat are prejudicial,incompetentin testifying

; and if are instructedfrom the record jurythem strickenorder the
them, cured.erroneous effect is ordinarilytheirconsidernot to

Dow, N. 101.H.73Lee v.
345, an action forWeare, N. H. which was68v.In Dow

thatit gravela defective appearedcaused by highway,injuries
not sowasin the road so that the obstructiondumpedhad been

the accidentit was whenof the trial asat the timeapparent
materialwas made becametime when theThe repairoccurred.

t. Thedefec­the extent of theof allegedquestionupon .the
­there, Thurs­and the answerwaswhén the putgravelquestion

theAndaccident,’ were ruled out.”the objectionuponafterday
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how,difficult to if the evidence had beencourt “It is seesay:
admitted, could have been sustained unless the factthe objection

an ofshown was used as evidence of admission of need repair
Railroad, N. H. which the case finds was notv. 67 250),(Aldrich

in. . . the trial of a cause mustthe fact. Counsel necessarily
Ifwhich be held aremany questions may incompetent.” theyput

also one means of the error is afforded instruc­prejudicial, curing by
have totions to the which counseljury, ample opportunity request.

Furthermore, it does not that the counselappear plaintiff’s
understood when he asked the that it wasquestion incompetent.
It is certain that its was not so clear that it couldincompetency

thatbe inferred that he knew fact. it was competentBelieving
in ofthe cross-examination the witness to ascertain whether he
considered the as an element in his estimate ofstatutory provision

that ofview the of the isvalue, taking propriety question,— —it
immaterial that had ahe to before the the factpurpose get jury
that the court would increase the amount of the verdict oneby
half. There is no that counsel intended to ask asuggestion

which he knew wasprejudicial He had aquestion incompetent.
to ask which he wereright questions thought competent, though

them,he know wouldthe exclude and tomight hisjudge protect
client an to the as he did inby thisexception case.ruling,

counsel that trialthe court will excludeKnowledge by certain
evidence does not render the offer to itproduce by questions
addressed to witnesses or In casesimproper reprehensible. many
such affords the means for toprocedure only theirparties preserve

It is not that the counsellegal rights. hadsuggested plaintiff’s
the so as to know that theinvestigated subject thoroughly ques-

tion he asked was inadmissible for theclearly of ascertain-purpose
the which the witness based hising grounds andupon opinion;

the inference is that one hadhe was to ask apurpose com-legally
in the absence of aquestion, that he hadpetent no suchfinding

short,In it cannot be said he had no askpurpose. to theright
the that thequestion answer furnish aupon theory test ofmight

the witness’ of the'value of his land.expert testimony That was
his legal right.

must, course,It of be conceded that he had no to use theright
witness,evidence elicited from the or contained inpractically the

for an But heinterrogatory, as intended to askillegal purpose. a
that wasquestion or at leastlegally competent, one about which

differ, the fact thatgood lawyers he also had amight topurpose
it,make an use of or the wouldillegitimate use it inhoped jury a

deemed trial,at theway did notillegitimate make the question
if it was otherwiseimproper, for counsel ask.toproper

in,the had been ruled andSuppose question it should be held
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as a test of the reliabilitythat it wasa of law competentas matter
itwould beand for no other purpose:the witness’of opinion

because the examinerit have been excludedthat shouldclaimed
inan issue of whichconsider it proofwould uponthehoped jury

In a case theadmissible? such party’s protec­notit was legally
Aninstructions to thefor jury.is secured specialtion by asking

inissue therelevant toof evidence anyto the admissionexception
Stahl,law. Robinsonv. 74ofraises no questioncase ordinarily

N. H. No reason is; per­73 587.N. H. 310­ Haskell v. Railway,
the state­the question containingceived when objectionablewhy,

out,ruled thefact is objecting partyment anof incompetent
inwhen it is ruledthan he doesshould receive protectiongreater

with the defendants’ argu­a issue. One difficultyupon single
thatto contendis at least reasonableis that there groundment

wasin the competent,fact disclosed questionthe objectionable
trial.of it at thetook that viewcounseland that the plaintiff’s

has statedwhere counsel preju­case is not one knowinglyThe
of whichof thein the jury, competencydicial facts the presence

to sustain.no would attemptthe issues lawyeron ofany presented
404, a case whereNor is itN. H. 407.v. 67Demars Company,

hadafter itin the fact into the casecounsel persisted injecting
it had notAsout, in Batchelder v. Railway,ruled as supra.been

in the examina­not be referred tothe statute couldbeen ruled that
forwitnesses, soand as it is not clearly incompetentoftion expert

and claimreasonably honestlycould notthat counselthat purpose
make an ille­that the wouldhis desire jurythat .it was competent,

for asideno sufficient settingof it furnishes groundusegitimate
verdict.the

in isof counsel argumentto the remarksThe exception
inof fact not evi­no statementcontaineduntenable. They

draw a certainthe towas merely urging jurydence. Counsel
inference wasin case. If suchthe thefrom evidenceinference

effect of thethe erroneousorfor reason illegitimate,any improper
in to thecourt its jury.correctible the chargewas byargument

law, of unwarrantedor theof the makingA statementwrong
cause forin is no settingfrom the evidence argument,inferences

290;H. Seeton v.72 N.Leavitt v.aside the Company,verdict.
Dunbarton, 134,N. H. 137.73

the court torefusal of giveto theThe defendants’ exception
ofon the elements damageto the jury bearingcertain instructions

counsel, and so far asbyhas not been urgedfor them to consider
allto the legitimatesubmitted juryof the courtthe chargeappears

in defendants’for theaskedthefor damagesgrounds assessing
requests.

overruled.Exceptions
All concurred-


