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Life Insurance Co.Ætnav.Anderson

disabilityprovidespolicy that thefor totalan insuranceWhere accident
specifiedindemnityweekly and certainto a forentitledinsured shall be

’’“ indemnity, pay-weeklyinjuries inbodily fixed lieu ofreceive sumsshall
agreed upon loss a limb does notfor the accidental ofamountment of.the

stipulatedpayengagement the indem-from their torelease the insurers
disability resulting injuries.nity, from otherin the event of total

payment ofpolicy, relieving from theA the insurersin an accidentclause
injuries,specifiedweekly indemnity for can-if a claim can be madevalid

compensationby of all for disabil-a the insurednot be construed as waiver
a,n interpretationespeciallyity injuries, suchto whenattributable other

purposegeneral of and be inconsistentthe contractcontravene thewould
express provisions.otherwith

policy provides specified payments forfor to the insuredWhere an accident
“stipulatessurgical operations, that not more than one amount shalland

performedoperationspayable result of one acci-for or more as thebe one
dent, payment agreedof for each theinsurers are liable to one the sum of’’the

byoperations in and necessitated theincluded the scheduledifferent
injuries.

out,begunA in action is filled the intentionsuit is the writ the withwhen
havingof it served.

not or delivered to the sheriff for serviceThe fact that a was servedwrit
until months after its date is evidence as to the time and thetwo when

made,purpose but isit not conclusive.with which was

Assumpsit, of Trialon a accident insurance. tbebypolicy
term, 1909, thefrom the of superiorcourt. Transferred April

Stone, J.court by
tbe relative to tbe amounts forThe of policyprovisions payable

and as indemnities for disabilityvarious weeklybodily injuries
“Theare in further that nostated the opinion. policy stipulated

. ..shall be unless commencedproceeding broughtlegal
accident, death,tofrom the date of the aswithin one year alleged

limb, or months fromof within six theloss or surgical operation,
asof claim with the to total orcompany, partial disability.”filing

31, 15,on 1906.Tbe was August Januaryplaintiff injured
1907, of his claim ofhe filed with the notice injury,company

for total and certificate ofdisability,weekly indemnity permanent
hisas extent of which con-his medical attendant to the injuries,

“a to of crushed limbs.”tained reference reamputation Payment
tothe that the was entitled onlywas refused on plaintiffground
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sum,fifthone the for loss of his hand.principal left The writ in
8, 1907,action andthis was made dated was notJuly but deliv-

9,ered to sheriff until on or 1907,the about whichSeptember
was the of its service the defendants.day upon

The was in the andplaintiff business had aengaged granite
and in accident,Concord.stone-yard On the of thequarry day

while he off car,was stone on a aplatform locomotivechecking
ran from the main ofline the railroad the side-trackupon leading
to the and collided withyard the car hewhich stood. Theupon

•sustained the ainjuries as result of theby plaintiff collision
included of armloss the left at middle thirdthe lossby amputation,

the thumb and hand,of two of the fractures of thefingers right
ribs, head,nose and two severe to the and of theinjuries scalding

back and the under sides of both Thearms. evidenceplantiff’s
totended show that the to inhis head resulted seriousinjuries

contracts,of and toimpairment memory whichinability figure
writ,continued at ofthe daté the that his was totaldisability

within the ofterms the policy the time covered thebyduring
and that thespecification, werefollowing surgical operations per-

: forearm,formed of left handAmputation at reduction(1) (2)
nose,of ribs,of fracture reduction of of andfractures(3) (4)

of of hand.amputation fingers right
The defendants to the denial of their motion for aexcepted

nonsuit and to ofthe refusal the court to make the following
That the cannot recover indem-rulings: plaintiff for(1) weekly

under the thatnity hepolicy; cannot recover for(2) opera-surgical
tions under the that if he can recover forpolicy; (3) any surgical

underoperation the he can $26recover the sum ofpolicy, only
for hand.amputation of his It was the defendantsagreed by
that if the was entitled to totalplaintiff weekly forindemnity

hedisability, could recover for inweeks this action.twenty
Two verdicts were found for the verdict forplaintiff: (1) A

$500, weekly due under the for total disa-indemnity policy—the
weeks,forbility 15,fromtwenty interest thereon January—with

1907; $70a verdict forof inmade(2) surgical upoperations,
accordance with a schedule annexed to the whichpolicy, provided

“that the amounts stated shall be in addition to otherpayable
benefits,” hand, $25;as follows: of reduction ofAmputation

nose, $25; $10;fracture of ribs,reduction of fractures of ampu-
of $10.tation fingers,

(Mr.Martin Howe Howe for the plaintiff.orally),

Streeter Hollis K. Woodworth for the(.Edward orally),
defendants.
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Pabsons, J.C. The its face insures loss ofpolicy upon against
life, limbs, time,or states thatand the sum insuredsight, principal

$5,000 andis that the weekly $25.for total isindemnity disability
The was the and withinlife the terms ofplaintiff injured during

and fromthe offered evidence the court drawnwhich haspolicy,
inference that hethe was disabled within the oftotally meaning

the because of results of thethe There ispolicy injuries proved.
no contention that the evidence was not sufficient to author-legally

then,ize the of total should not the defend-finding disability. Why,
theants the for totalpay plaintiff indemnity disability promised by

?the face of the theIf isplaintiff’s totalpolicy disability perma-
nent, be, would,as it to ifbe conceded it will he he hasappears

to such be entitled to forany right indemnity, weekly indemnity
weeks,200 fullthus the sum. But theexhausting principal engage-

“ments the face of the are made to the condi-upon policy subject
andtions benefits on theprinted following pages.”

defendants,The for the of their liabil-purpose apparentescaping
“insured,thefor sum oneity contend that of the bene-principal

”fits to which isthe entitled to him oneis the ofplaintiff payment
$1,000,sum, hand,fifth the foror the of his left whichprincipal loss
received;was one of the he and that a correct constructioninjuries

them,of the conditions of the contract releases ofupon payment
the fixed sum for the this from theirdisability produced by injury,

to the for the total actu-engagement indemnify plaintiff disability
from the he mainally received. Theresulting injuries controversy,

therefore, is whether the can recover the weeklyplaintiff indemnity
$25of in the for thestipulated total frompolicy, disability resulting

an accident the life orof the whether hisoccurring during policy,
bemust limited to the fixedrecovery sum which the policy provided

should be for the of thepaid removal left hand at or above the wrist.
The his in ison this boundplaintiff, standing policy, suit necessarily

its and inby provisions, the defendants are accordanceonlyliable
Co.,with the ofterms the N. H.contract. Johnson v. 73Casualty

259, 260, 261, and cited. mean that ancases This does not insured
haswho been induced to anenter into unconscionablefraudulently

contract, or to of thedeceitfully as evidence con-persuaded accept
tract a it,whichpolicy buthas nomisrepresents remedy, merely

in athat suit on the he must contractthepolicy byaccept proved
the evidence which he offers. The therefore is:only question
What was the contract?

“ ‘In policiesinsurance courts are theconstruing governed by
same rules arewhich to writtengeneral other contracts.applicable
That is to itsay, is the of the court thatduty to constructionadopt
of which,the inpolicy its shall withbest thejudgment, correspond
intention of Co.,the Stonev. Insurance 69 N. H. 438. Theparties.’
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is thefound evidencethe so fromintention of competentparties
in called to Johnsoncontract court each case is enforce.”uponthe

259,Co., suchN. H. 262. The evidence whichv. 73 fromCasualty
instrument,theto found is of writtenintention is be thelanguage

andin of the situation of the parties.read the purposelight general
into are orAs men in do not enter contracts that absurdgeneral

frivolous, in a writteninclude contract stipula-or understanding^
inconvenience, hard-mainto defeat its thetions purpose,tending

construction, or of theor of one its contradictionabsurdityship,
contract, mean-the is that suchof evidencegeneral purpose weighty

intended, is a constructionwas when the toopennot languageing
frivolous, in with theabsurd nor and iswhich is neither agreement

Co., N. H.v. Insuranceof the Sanders 72purpose parties.general
497,498; Green, 557, 562, “Insur-485, 67 N. H. 563.Kendall v.

“ance, then, a of under which satisfactionindemnity,”is contract
insured, foris be made to the loss he have sustained.”mayto person

Co., 457, 458,N. H.v. Insurance 55 459.Cummings
contract consideration wasThe of the undergeneral purpose

insured for from accidentaltherefore to the loss resultingindemnify
view,such in it would be natural toWith endpersonal injury.

loss,the the the would be the sum pay-that largerexpect greater
are theable-as Such the main of contract.provisionsindemnity.

insuredFor a thedisability,injuries partialproducing disabling
from the of one or more of the duties of his occupa-performance
tion, $10aí weeks isthe rate of week forper twenty-sixpayment

to be$25For a. total week isdisability, per agreedstipulated.
of for a time sufficientthe continuance suchpaid disability,during
limit, therefore,to The of indemnityexhaust the providedpolicy.

$260, totalfor is while for disabilitydisability permanentpartial
$5,000,or The alsofull of the is policythe face policy, payable.

certain resultsthe sums for specified followingprescribes payable
life, ofan of death within daysFor loss resulting ninetyinjury.

wrists,at feetof both hands or above the boththe the lossinjury,’
ankles,at and at those or thethe one hand one foot places,or above

sumboth the fullloss of the of eyes, principalirrecoverable sight
hand, ofis similar of the or eitherfor the loss legpayable; right

knee, is for theat one half the sumor above principal payable;
ankle,hand, foot at or above thesimilar removal of the left or either

for oneand the loss of one eighthone fifth that sum is payable; eye,
toThese the accordingis provisions paymentpromised. grade

are whichThe easeswhere full sum is casesthe the payableinjury.
in and thewould result totalordinarily disability, policypermanent

calledthe of the same sum which would beforprovides payment
awhile lessfor as to whereweeklytheby stipulation indemnity;
total,sum are a notis the cases of disability permanentlyprovided
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and the effect of the is to ofdefinethe the insurerprovisions liability
“disabilities, infor such for all these are lieu ofprovisions weekly

An whoinsured is andindemnity.” immediately, continuously,
from and kindwholly disabled of businessprosecuting any every

to his for the term 200of weeks theoccupationpertaining (using
has,of the a totalpolicy defininglanguage permanent disability)

considered,it would be asuffered more serious loss thangenerally
wrist;one who has lost his left hand andat the one whomerely

suffers such total from otherpermanent disability resulting injuries
in the same accident suffer loss ifwould incontrovertibly greater
the removal of his left hand were added to his other injuries.

In view of the of insurance—the satisfaction ofgeneral purpose
the loss—and the of this whichgeneral have beenprovisions policy
mentioned, it would be that for the loss theexpected policygreater
would in all cases the But the defend-provide greater recompense.
ants, while that would toconceding they otherwise be liable pay
the plaintiff for the total toweekly indemnity disability resulting
him received,from the contend that he hadinjuries because the
misfortune to lose handhis left are liable to one fifththey only pay
the amount insured. If he had been so asunfortunate to lose the

of one the samesight eye, contention would reduce their liability
to one the -sum. The contention is that aneighth principal increase
in the loss diminishedplaintiff’s the “benefit”indemnity (called
in the which the was entitled to receive. There ispolicy) plaintiff
no element of ininsurance such a contract. inProvisions the policy

which anby inincrease should diminish theinjury indemnity pay-
able would not be thetoonly opposed of the con-general purpose

insurance,tract of but to the of this contract as.general purpose
evidenced by containedrepeated provisions therein. No reason is

the shouldsuggested why haveparties made such an agreement.
The of the claimonly is that it inground is so written the bond.
This an examinationrequires of the of theportion entitledpolicy

benefits,”“conditions and which are incontained num-twenty-four
bered paragraphs.

The first made,as to whichparagraph, no isquestion prescribes
the conditions under which the claim;abecomes the sec-policy
ond for theprovides of the full inpayment sum case ofprincipal
death within afterninety the thirddays thatinjury; stipulates
the full sum shall ifbe theprincipal result inpaid loss ofinjuries

or limbs withinsight fourth,and theninety one half thedays; by
sum is toprincipal be for certain other loss ofpaid limbs. Para-

5 is thegraph involved,particular andprovision is as follows:
“If such alone result withininjuries in lossninety days by
removal of wrist,the left hand at or above the or either foot at or

ankle,above the the insured shall be fifthone thepaid principal
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andin of as hereinlieu weekly indemnity provided,sum insured
to the com-and be surrenderedshall ceasethis policy thereupon

” in irre-in the time the; if result sameor the injuriespany (6)
thethe of one oneeye, principalcoverable' loss of eighthsight

inresultin if suchthe same orway; injuriessum is payable (7)
200for$25of week isan indemnity per providedtotal disability,

7weeks, exists that Paragraphif total disability during period.
a$10 disabilityfor a of forindemnity partialalso weeklyprovides

afor limited period. ”“ that sup-in these as to benefitsprovisionsThere is nothing
that theis to be observedcontention. Itthe defendants’ports

of weeklyis thethe policy paymentidea throughoutprominent
andface of thethe on the policy;Such is promiseindemnity.

all in lieu of3 to 6 inclusive areinthe fixed payments paragraphs
theunderstoodthe must haveto which partiesindemnityweekly

theentitled. Hence company agreedinsured would otherwise be
receive, for the lossesto respectivelyto and the insuredpay

named, thein ofthein sums place•described each paragraph,
he wouldweek to which$25 $10of orindemnity perweekly

in the alternative.are eachThe■otherwisebe entitled. provisions
in oneanyshows that his loss is describedIf the proofplaintiff’s

thereinto the satisfaction pro-he is entitledthese■of paragraphs,
thathad with showingin case his stoppedvided. If this proof

in removalresulted the loss byhad within daysthe ninetyinjuries
wrist, the sumhe could have recoveredhand at thehis left■of

his case; and5 but he went further broughtinnamed paragraph
7,in show-bycontained paragraphwithin the alternative promise
in the losshad resulted not merelyreceivedthat the injuriesing

5, dis-inhand, butfor byhis left paragraph•of provided a*total
ais7for bydisability paragraphThe total providedability.

hand or footthe leftthe loss ofand loss fromdistinctseparate
ora hand5, the loss ofas that is from right■coveredby paragraph

insured4 and equally against.a covered by paragraphleg
tosuma fixedinfound the prescribingNo is policyparagraph

loss ofthein forindemnitylieu of weeklybe and receivedpaid
contracts, thumbarm andloss of lefttoand abilitymemory figure

ribs,hand, andfracture of noseof the■andfirst two rightfingers
lossof thedescription plaintiff’sThe only completeand scalding.

7, weeklyfor whichdisabilityinfound describingis paragraph
to recoverentitledis thereforeTheisindemnity plaintiffpayable.

someunless7which provides,the indemnity paragraphweekly
insured, whoanis foundthe contract requiring•other ofprovision

6 inclu-in 3 todescribed paragraphs■suffers loss particularlyany
Thefor losses.sive, otherclaim for compensationto waive all

21, theinis contained paragraph•defendants claim such provision
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“ Inmaterial of which is as follows: no event will claim forpart
valid, if a valid claim forbe of the amountsweekly indemnity any

for canherein be based thespecified injuries sameprovided upon
and It ofaccident is course true that anresulting injuries.”

insured, who a of anas result accident within the terms of the
had lost the use of his limbs and theirrecoverably ofpolicy sight

all claimone waive for the serious results ofeye, hismight injury
and maintain a valid claim for the amount for the loss ofprovided
an as the as has been ineye, plaintiff might, have thissuggested,
case confined his evidence to the arm. Inloss of his the same

one who had suffered the of foot,loss the left hand andway, for
which he would be entitled to the sum underprincipal para-

3, and,waive the loss of his footmightgraph theproving only
hand,loss of his left establish a valid claim under 5.paragraph

case,It would be as to inclaim such thatlogical because upon
of one fifth of the total sum for the loss of apayment left hand

the todefendants are entitled thehave policy surrendered to them
5,under therefore are under noparagraph they toobligation pay

the sum for theprincipal loss sustainedpromised under para-
3, as it claim inis to this case that likegraph upon nopayment

exists for satisfaction of the loss inobligation specified para-
7.graph

It is not that 21probable wasparagraph intended to release
the defendants from the of 7 forliability theparagraph injuries
there Such result can bespecified. reached only by construing
the as theprovision to limitrequiring plaintiff his aproof to

loss;of his for in thisportion can hisway beonly injury brought
within ofthe list for which aspecified injuries definite amount is
fixed. Such an a resultinterpretation produces so to theforeign

of insurance and thegeneral purpose repeated prior ofprovisions
inthe contract suit that it is not the inprobable parties entering

theinto contract attached such to themeaning Neitherlanguage.
does such attend the literalmeaning of ;theconstruction language
for awhile valid claim could be made for an amount provided for
a which was onespecified of theinjury results of the accident, the

as has seen,been doespolicy, already not declare that any par-
ticular sum should be a satisfaction of all the loss from the

in this case. noinjuries valid claimConsequently for a particular
amount as for thecompensation entireplaintiff’s made,loss can be
and the relied has noparagraph upon in the case. Itsbearing
manifest is topurpose make clearplainly that when an insured’s

6,loss is covered 3 to he couldby paragraphs recover theonly
amounts named therein. It cannot be construed as theexcusing
defendants from for losses not inliability described those para-

without thegraphs, ofdisregarding thepurpose andparties the
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of the which usedhave tomeaning language they expressplain
that purpose.

“10 of the is: If such shall necessitatepolicy injuriesParagraph
thereof,within from theninetya the dateoperation dayssurgical

be in addition to theinsured shall hereinpaid, indemnity pro-
vided, sum indicated for such in the here-the scheduleoperation

contained, that not more than amountalwaysinafter oneprovided
for or theone more asshall be payable operations performed

one accident.” The defendants that thisresult of contend under
to in theone of the sums namedthey onlypayagreedparagraph

in words,'different orfor the other for onlyschedule operations;
of the different enumerated beone if several shouldoperations

theas the result of one accident. If such had beennecessary
in the could have easilydefendants’ purpose drafting policy, they

that should be made for fol-onepayment operationonlyprovided
accident; but theiran the paragraph distinctly recognizeslowing ”“for one or more and not thatoperations provides, theyliability

one but orfor one for oneonlyshall amountonly operation,pay
The to aschedule attached the containspolicymore operations.

amountsamounts for different Theoperations.list of payablelong
the of' the and if forto natureaccording operation; paymentvary
was to wereintended be when severalone operation promisedonly

beenit is some method would havenecessary, probable provided
which one of the shouldto determine differentwhich amountsby

one,are theIf the defendants liable for con-only policybe paid.
them to thewhich makes liable for amputationnothing paytains

ofthan the reduction the fracture of thearm rather fortheof
ribs. Which should be for could be deter-operation paidnose or

of thean rule oneonly arbitraryby againstmined invoking
thatBut it is common aknowledge surgical operationparties.

toin the instance and havesuccessful firstalways mayis' not
In this case there is reference to reamputationbe repeated.

For of the the defendantslimbs. armamputationof crushed
$50. themselvesto They protected by para-páypromised

aof second amount for10 from the payment reamputation.graph
liable for of theare to once the reductionthey pay onlySimilarly,
and and for ofthe nose ribs the theamputation fingers.offracture

them. There no errorall that has been found isagainstThat is
otherThe defendants’ refusal to onpay groundsin the verdict.

in the of v. Insur-of defects loss.waiver any proof Seelywas a
49,Co., N. H. 54. The detailed statement of the injuries72ance

theof thecertificate physician accompanyingin the attending
of the neces-notice to of ordinarywas persons intelligenceproof

attention, towithout the referenceeven distinctsurgicalofsity
reamputation.
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one after thewas commenced within yearthe suitWhether
loss,the ofaccident, months of depended uponor within six proof

law deems essential to the com­done which thethat waswhether
a commencedUnder our suit isthe suit. practice,ofmencement

the of it served.filled out with intentionwrit is havingwhen the
Whitcomb,168, 169;Babbitt, H.65 N. v.SocietyGospelBuswell v.

227, 229, There was evidence that this was done2 230.N. H.
that the writ servedThe fact was notlimited.within the time

for until afterward is evidenceto sheriff serviceor thedelivered
the with the writ wasand whichwhen purposeon the question

The forout, it is not conclusive. verdict the plaintiffbutfilled
made, made,writ was when it was withthea thatinvolves finding

served, from which itit follows that theofthe intention having
of theon the date writ.suit was commenced

overruled.Exceptions

All concurred.

Merrimack,
7,Dec. 1909.

Staples & a. v. Davis.

another,purchaser of merchandise on credit sells it toa who isWhere will-
vendor, latter,originalpay uponanding the debt to the theto notice of

substitution, merelyproposed moneyasks his tovendee collect thethe and
him, sufficient of ato there is no evidence novation.*remit is

Assumpsit, the of a carload of coal.for Trial theprice by
term, 1909,Transferred from the of thecourt. April superior

Stone, J.court by
5, 1908,sold October the toThe coal was oneby plaintiffs

Rossell, incoal-dealer business Penacook.a retail itsdoing Upon
defendant, Penacook,retail dealer inthe anotherarrival itbought

Rossell, the toto and leave it to thefreightpay plain-agreeingof
in whichthe manner the coal should betiffs to determine for.paid

Rossell wrote thetime after this themplaintiffs,Some informing
16,with the defendant. October theof the plaintiffsarrangement

in said:a which “We havesent Rossell letter letter ofthey your
15th, what have to inand note toyou sayOctober carregard

books,in22,976. confusion our willIn order to avoid you kindly
Mr, Davis and remit to us.collect this bill from Please explain

letter,himMr. and show this thatthe matter to Davis so he will
with thecredited Rossellunderstand.” Davis amount of billthe

which Rossell owed him.on an account for ice Soon afterward


