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one after thewas commenced within yearthe suitWhether
loss,the ofaccident, months of depended uponor within six proof

law deems essential to the com­done which thethat waswhether
a commencedUnder our suit isthe suit. practice,ofmencement

the of it served.filled out with intentionwrit is havingwhen the
Whitcomb,168, 169;Babbitt, H.65 N. v.SocietyGospelBuswell v.

227, 229, There was evidence that this was done2 230.N. H.
that the writ servedThe fact was notlimited.within the time

for until afterward is evidenceto sheriff serviceor thedelivered
the with the writ wasand whichwhen purposeon the question

The forout, it is not conclusive. verdict the plaintiffbutfilled
made, made,writ was when it was withthea thatinvolves finding

served, from which itit follows that theofthe intention having
of theon the date writ.suit was commenced

overruled.Exceptions

All concurred.

Merrimack,
7,Dec. 1909.
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another,purchaser of merchandise on credit sells it toa who isWhere will-
vendor, latter,originalpay uponanding the debt to the theto notice of

substitution, merelyproposed moneyasks his tovendee collect thethe and
him, sufficient of ato there is no evidence novation.*remit is

Assumpsit, the of a carload of coal.for Trial theprice by
term, 1909,Transferred from the of thecourt. April superior

Stone, J.court by
5, 1908,sold October the toThe coal was oneby plaintiffs

Rossell, incoal-dealer business Penacook.a retail itsdoing Upon
defendant, Penacook,retail dealer inthe anotherarrival itbought

Rossell, the toto and leave it to thefreightpay plain-agreeingof
in whichthe manner the coal should betiffs to determine for.paid

Rossell wrote thetime after this themplaintiffs,Some informing
16,with the defendant. October theof the plaintiffsarrangement

in said:a which “We havesent Rossell letter letter ofthey your
15th, what have to inand note toyou sayOctober carregard

books,in22,976. confusion our willIn order to avoid you kindly
Mr, Davis and remit to us.collect this bill from Please explain

letter,himMr. and show this thatthe matter to Davis so he will
with thecredited Rossellunderstand.” Davis amount of billthe

which Rossell owed him.on an account for ice Soon afterward
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creditors forand settled with hisinsolventdeclared himselfRossell
him formade no claimThe againstplaintiffsa small percentage.

coal, of the defendant.but demanded paymentof thethe price
recover and returnedcould notruled that the plaintiffscourtThe

defendant, and the excepted.for the plaintiffsverdicta

thefor plaintiffs.Niles Upton,

the defendant.A. forHoweand Eonigan,Martin Joseph

novation, inathat there wasWalker, claimJ. The plaintiffs
for Rossellwas substitutedwhich the defendantofconsequence

their debtor for theand became priceof saleunder the contract
defendant,the the deliveryit that uponIf is assumedof the coal.

therefor, andhim, to become liableoffered solelythe coal toof
it,understoodreceived the offer sowhenthat the theyplaintiffs
totheir letter to Rossell amountedremains whetherthe question

Inand the of Rossell. Wood­the offer dischargean ofacceptance
“294,289, whoMiles, it is said: The24 N. H. partyv.ward

the old debt is boundfor the ofdischargesuchalleges agreement
v.to that effect.” Whitte­Cuttinga distinctto agreementprove

more, H.N. 107.72
demandtheir to cancel theirletterIf the intended byplaintiffs

for theirthe defendant alone pay,and to look toRossellagainst
fact,it. Inlittle evidence ofused furnishesthe theylanguage

on theirto the defendantthe accountdeclined tothey charge
Rossell shouldthe contract withthatbooks. They preferred

Theirhim defendant.the from to theunaffected saleremain by
them, and thatshould forthat Rossell paydesire wasprincipal

defend-him collect the themoneyto that hereason they suggested
in of theirit to them satisfactionhim and sendant was owing

a construction ofhim. This is more reasonableclaim against
Rossell asinfer that theythan it is to dischargedtheir language

thehim their to collectand then constituteddebtor agenttheir
No reason isa substituted debtor. sug-of defendant asdebt the

did,substitution, ifor theysuch why,desiredtheywhygested
Nor arethatthat seems to conceal purpose.usedthey language

a constructionthat make suchfacts reportedthere any competent
their intention. Thereas an oftheir letter expressionof probable

a novation.ofis no sufficient evidence

on the verdict.overruled: judgmentException

All concurred.


