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Berryv. a.Hutchins &

preferential rightprivilegemill aa deed of a reserves to draw waterWhere
machinery in-running or thereafter to be installed a certainfor then used

right capacitygristmill, is not the of the mill the datethe measure of the at
requiredconveyance, quantity reasonablyof for theof the but the water

gristmill vicinity; quantityin the and this theconduct of the business
may any purposerightgristmill use for he seesof the fit.owner

kept bygristmill,An of the tolls taken at a a miller since deceasedaccount
receipts, provepurporting all his isand to be a record of admissible to the

it;periodduring byat mill the andvolume of business done the covered
adoptedsystemthat a crude one and that the author ofthe facts the was

account,obligation keep anthe record under no to accurate whilewas
may evidence,they weightfrom the of the do not itsdetract establish

incompetency.

Equity. found,Bill in Facts and case transferred without
term, 1908, court,final the Juneorder from of the superior by

Chamberlin,J. The is a branch of the sameproceeding litigation
117, 128;the court and N. H.heretofore before 71 72reported

77, 211; 310, 603, 611; 225,H. N. H. andN. 73 74 N. H. 598.
now relate to the extent theThe ofpresentedquestions gristmill

and the orders under which the receiver has beenright operating.

jWelker Cunnison, Hibbard, Foote,Charles B. Arthur L.
Britton,J. and (Mr.F. Hollis Hibbard andWilliam Mr.Henry

Hollis for the plaintiff.orally),

Snow, Abbott,Leslie P. Sewall and Oscar L. YoungW. (Mr.
Snow for the defendants.orally),

Peaslee, J. The case is now here to theascertainbrought
of of thethe so-called Themeaning gristmill right.reservation

as follows:reservation is the of“Excepting privilege drawing
and water for on side ofthestandingusing gristmill westerly

insaid stream whenever there be water the stream mill-ormay
that itfor understood that said is'topond purpose, being gristmill

the water for the inuse now the same andmachinery anyrunning
whichother additional be the same orintomachinery may put any

therefor,be inother which substituted tomaygristmill preference
mills or saidmachineryotherany upon privilege.”

deed,of the as in was thatThe theparties, expressedthought
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to conduct thewater was reservedsufficient business ofgristmill
that, ascertainable,and if isthat the measure ofvicinity; the

It would not be the amount ofnecessarily waterplaintiff’s right.
made,was for isused when the there also the toconveyance right

amount,Itinstall additional be thatmachinery. or itmight
be more. could determine that. Aonlymight Experience grist-

amill was well known institution.then conditionsPhysical
to determine with considerable whatappeared accuracy territory

it. It was forwould be to the use such a milltributary which
was reserved. that the use wouldExperience proved remain

it was. The amount ofas water usednearly average has been
the same the last Itabout is notfifty years.during impossible

is,that the this would be so. itbelieved True theparties measure
one,a norwas not scientific ofadopted determination andeasy

it is as thebut such chose to and theapplication; parties adopt,
found on the of usefacts issue have ofaverage disposed many

the difficulties. The isof case not embarrassed aby subsequent
increase of use. Whether the thetest were use whenaverage

time,thethe deed was or use at the orgiven, average present the
time, same,for all the result is theprovable for theaverage

amount has not atvaried. Whether this late theday plaintiff
to increase his use if there should hereafter amight begin be

fordemand more extensive facilities for thatgristmill neighbor-
hood, or ofvoluntarywhether his use will anamount tochange

such aabandonment of increase to it couldright hereafter(if
are not now before the court.questionsarise),
wheel in theTJhe use when deed was and others substi-given

for it that date atuted since have of cubic feetcapacity sixty-nine
second; thebut business has not been so extensiveper gristmill

allto call for the use this intervals,as of at rarepower andexcept°for a shortthen time. The claimsonly the to drawplaintiff right
feet watercubic of second for ten asixty-nine per hours Heday.

that the of the old wheels issays the measure of hiscapacity
No substantial basis for claimthis has been found. isItright.

deed,in andnot mentioned the its would conflict withadoption
the for additional Theexpress provision reservationmachinery.
was of all the water the could use to his thengrantor operate
installed or thereafter limitedprocured theonlymachinery, by
amount of mill.to hisgrist The conclusive answer tobrought
the claim that he install additionalplaintiff’s might gristmill

so tomachinery as useconstantly cubic feet ofsixty-nine water is
that there would be no to the of thegrist grind. Neither capacity

norwheels the extent of the thewas measure ofmachinery right
the It wasadopted by parties. the amount of tobroughtgrist

was,mill.the As the business then and as it has been for the
VOL 27lxxv.
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it an ofwhich has since takeselapsed, thirty-half averagecentury
towater second do the and this isfeet of per grinding,cubiceight

of the He maylimit plaintiff’s preferential gristmill right.the
water for he fit. ruleof sees Theany purposeuse this quantity

is well settled to further consideration.state too require.in this ”“ lead to ato different-necessaryvery explicit languageThe
225,N. H. and casesv. 74Berry, cited)conclusion (Hutchins

Itin this is con-found reservation. thisurged againstis not
that of thethe intentthat the presiding justiceclusion fo.und

use to So far asto limit the thisgristmill purposes.wasparties
law, it is not the authorities. So farbya of supportedwas ruling

fact, inof it is immaterial thisit a proceeding.as was finding
211, 214.Hutchins, N. H. The use of the for72 waterv.Horne

works no harm to the defendants.manufacturing purposesgeneral
is made the measure ofnecessityas the quantity,gristmillSo long

from diminution of theany rights grantedarethey fully protected
in title.to their predecessor

the defendants’ tois also presented concerningA rightquestion
Hutchins,in Horne v.It was decided 71water.use the waste

128, when the water was atceased the crestH. that thisN. right
is,dam; when was no more waste water. Anthat thereof the

atmade the trial term that the quantitywas subsequentlyorder
be decreased when the water felldefendantsthe eighteenused by

order,dam. to thisthe crest of the Upon exceptionbelowinches
unless there wereit could not be sustainedthat factsit was held
v.Hutchins 74 N. 225.not then H.reported. Berry,its favorin

been found.the facts have The con-plaintiffIn this proceeding
his technical toin the useoperation right stopthat practicalceded

tomoment the fell the level of thethe crestpondwaterof waste
It has also foundnot be enforced. been that todam couldtheof

“inresult a waste of water overso would thegfeatto doattempt
this, claimed that wasthe it neces-onlyTo avoid plaintiffdam.”

orwater was an inch two below the crest ofuntil thewaittosary
down the defendants’ while theirturning gate,dam beforethe

awas more thaninches not reasonablethatwas eighteenclaim
the found sixthis issue thatjusticepresidingUponmargin.

and modified the orderawas margin, accordingly.inches proper
“ this is a reasonable of thethat regulationis also found rightsIt

to each than itand more beneficial would be tothe partiesof
at the crest of the dam.”exactlythe waterto hold Uponattempt
is tofacts, now made not openthe order as objection.these

to the of remain toadmission evidence beTwo exceptions
“ mill,”tollsof taken at the byAn account keptconsidered.

miller, from 1855 until the mill was burnedtheColby,Alphonzo
the record of1861, “as the tolloffered being actuallywasin
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” fortaken at the that is dead.period.gristmill Colby Subject
“to was admitted anthe book as account of businessexception,

indone in that mill.” theDuring period question wifeColby’s
mill, itwas the of the but did notowner whether heappear con­

account;for orducted the business himself on her nor did it
was as a ofthat the book book or that it hadappear kept charges,

to ofrelation the affairs one the it.any any except person keeping
the of the call theWhile necessities case for ofadmission the -evi­

dence, there must be thisbeyond to ayet something suchjustify
and thirdcourse. Account books records of are in theparties

nature of and to be admissible evidence musthearsay, have some
of If the thereliability. of book is under aguaranty keeper legal

or a moral toeven it it is admis­perhaps duty keep accurately,
Railroad, 345;sible. Lassone v. 66 N. Rice,H. Roberts v. 69

memorandum,N. H. But when the book is a472. mere such as a
in a isit said lackparty diary, to the elementskeep essen­might

tial to from init hearsay The value of thedistinguish general.
account to the inso-called it evidence was inparty notoffering

contained,what it in itbut what did contain.not It was used to
show small amount of business atthe done the It isgristmill.

moral,said nothere was orthat toduty, legal aupon Colby keep
account, that ifcorrect and he sometimes to set down theforgot

taken,tolls no one’s were inaffected norrights was heany way,
remiss in his toduty any superior.

In account inthis so apparent trustworthiness that itlacking
admitted,must or itbe should be andwholly rejected, the objec-

tions to it be used to detract from its The latter courseweight?
seems more reasonable. Colby evidentlythe undertook to keep
an ofaccount all his the mill. Itat was recordreceipts his of the

isvolume of his business. There to show that henothing aban-
it,doned but on itthe continues tocontrary the the millup day

fire.was This welldestroyed may be termed an accountby kept
as a of Nomatter business. sound financier would think of con-

antodaybusiness without account which wouldducting serve a
like That the system the ofpurpose. adopted by miller 1855 was
a crude one does not detract from the truthfulness of hisprobable

“transactions. If it is ifsufficient the was the natural con-entry
comitant of the transaction itto which relates and usually accom-

N. 73,it” v. Y.67 thepanies Mayor,(Fisher ruling77), excepted
“to was not The anerroneous. record was account of business

mill,”in anddone that was received in evidence. Itproperly
would seem that the account also have been admitted asmight
the declaration of a deceased who had the ofmeans knowl-person

no toand interest under theedge misrepresent, ofprinciple
Tennant, 532, Hill,64Lawrence v. N. H. and Lane v. 68 H.N.

275, 281.
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mill inof to the 1881-3the amount shippedEvidence of grain
ofas remote to be of value on the theis to too questionexcepted

in This of1855. is disposed byextent of the business exception
Itin was offered and received. wasthe which the evidenceway

into connect it with the useruled in the defendants’ offerupon
this wasof two witnesses. Whether ortestimony1855 theby

case, isis shown the nor itdone not bywas not subsequently
thefailed to conditionsIf the defendantsmaterial here. perform

admitted, awas it did not become partwhich evidencetheupon
and of course was not considered.of in the casethe proof

Oasedischarged.

Young, J., others concurred.did not sit: the

Merrimack,
1,Feb. 1910.

v.Paul’s Church Concord.St.

religiousbuilding ain with church for the observance ofA used connection
public worship, meaningmay thea house of within of the statutebeservices

propertyexempting from taxation.such
public worship merelyis usedA not taxable because it is sometimeshouse of

religiouspurposes needed for the exercises to itnot whichfor secular when
devoted, occasionally temporarilyprimarily nor because it is andis

parties pay privilege.occupied by forwho thefor entertainments

1, 1908,asPetition, of taxes assessed of Aprilfor abatement
situate in Concord and knownof asthe plaintiffsreal estateupon

fromParish House. TransferredE. MemorialFosterthe Roger
Stone,1909, J.term, of the courtsuperior bythe April

were to the Wardens andin conveyedquestionThe premises
Church, in- trust the andfor use benefitSt. Paul’sofVestrymen

aof lot of land and a brickconsistChurch. Theyof St. Paul’s
Theand a basement. basement containsof two storiesbuilding

kitchen, The floor containsand firsta serving-room.dining-room,
benches about 250coat-room, hall fitted with seating persons,a a

a rack andhymnalscontaining prayer-books,with kneeling-boards,
lectern, and other ecclesias-kneeling-stool,witha equippedstage

anda a room besidefurniture, and also drop-curtain,havingtical
for the or as aas a clergy,used dressing-the vesting-roomstage

in entertainments. The secondpart storytakingroom for persons
of various parochialfor meetings organiza-rooms usedcontains


