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himstatements made withthe Breeders’ Club. Certain refer-by
andence the the defendants wereto transactions between plaintiffs

defendants,in of theadmitted evidence as admissions and they
Their was based the itthat diduponexcepted. exception ground

innot that had the but theMillerappear any authority premises;
fromrecord discloses that there was evidence which it could have

found ofbeen that the entire the business relationsmanagement
hadbetween the and the defendants over tobeenplaintiffs given

Miller, and that as them he was the club.respects

overruled.Exceptions

Peaslee, J., did not sit: the others concurred.

Grafton,
1, 1910.March

v.Webster Stearns.

arisingA secret trust goodsfrom the vendor’s retention of sold does not
by byrender the sale voidable his creditors or his bankruptcy,inreceiver

possessionif property priorthe vendee takes of the to its attachment or
seizure.

Trover, a offor stock merchandise contained in a store. Trial
found,the court. Facts and caseby transferred from the April

term, 1909, court,of the Chamberlin,superior by J.
14, 1904,December the andplaintiff one aJenney signed con-

tract which as follows:provided
“ 1st. Said Webster toagrees or toplace cause be inplaced

said of business at saidJenney’s Enfieldplace five hundred dollars’
worth of and($500) groceries provisions.

“ 2d. Said and orgroceries provisions, others of value,equal to
be ofthe said Webster at all times.property

“ 3d. Said to have the toJenney sellright or exchange said
for aregoods profit, provided they replaced by others of equal

value.
“4th. For the above said is toprivilege Jenney saidpay Web-

ster sum ofthe dollarstwenty each year, also($20) to allpay
ontaxes said toand themgoods insured forkeep their value at

all times.”
ofAt the thedate had $150agreement Jenney about in money.

sum, $500,This with the plaintiff’s wastogether used to purchase
a stock of which was store,intogoods put Jenney’s and there-



Webster, v. Stearns.452 [75

insold and as ispurchased countryJenney goods customaryupon
sold,with notAll were othersstores. goods bought commingled

as foundthe stock was maintained was necessary.and
1908, in annualin default hisJenney onEarly beingApril,;

contract,the demandedof theby$20 required plaintiffpayment
theof the stock of to behim the posession goods, claimingof

them, himand thevoluntarilyof Jenney gave possessionowner
him the next theover to the of store. Thekey dayand turned

defendant, sheriff,who a onwere the isby deputyattachedgoods
of Within a fewin of two creditors.Jenney’s dayswrits favor
a The waswas defendantbankrupt. appointedJenney adjudged

receiver, in claimed to hold the which heand that capacity goods
abandoned.The attachment suits werehad before attached.

what the partiesThe exactly expressesagreementforegoing
faith,into in without inten-anyand was enteredto goodagreed

oneeither to defraud the other or anyon the of partytion part
$430.15,asdefendant receiver sold the forThe goodselse.

value; and if the on thetheir fair plaintiff foregoingwhich was
recover, he for thatto is to have judgmentis entitledfacts

amount.

and Oharles Batehelder ofBatehelder Vermont),(bothWilliam
Smith, theforSmith plaintiff.and

J). and the defendant.Alhin forSawyer,OolleighMarshall $

creditors,Walker, If, the transactionJ. as Jenney’sagainst
a sale abe deemed withand the plaintiffhim mightbetween

retainedin of the while Jenney posses­favor plaintiff,trustsecret
when theits character wasfraudulent purgedtheof property,sion

andunder the contract tookhis right possessionassertedplaintiff
which, to him.as Jenney, Weeksbelongedthe againstof property

terminated,that the was518. act contractFowler, N. H. By71v.
ofhad no thethe attachment Jenney possessionat the time ofand

as a matter of law.fraud could be predicatedwhichupongoods
Fowler, did the defendant’s asNor appointmentv. supra.Weeks

furnishestate any justifica­in of Jenney’sbankruptcya receiver
and ofthe retention theof propertyfor his seizure plaintiff’stion

71 N. H. 185.Truda Osgood,v.thereof.possession

theJudgment plaintiff.for

All concurred.


