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respectexperiencedonly duty in to instru-a servantsThe master owes to
appreciationnecessarygiving to a fullall informationmentalities is that of

condition,peculiar danger arising orfrom abnormal defectiveof theirthe
ordinarymight by andof carehe or the exerciseof knows knowwhich

they ignorant.concerning justifiablyarewhich
repairsemployed to theinjury make is attributablean to a servant toWhere

condition,in a normalmaintain his instrumentalitiesmaster’s failure to
himknown to andif the unusual riskthe latter is liable therefor was

to the servant.unknown
escaped injury if made use ofa he hadThe fact that servant would have

byprovided to defeat anthe master is not alone sufficientsuitable tools
latter, finding ser-against a that thethe if the evidence warrantsaction

appliances chargeableto the and not withvant was not instructed use was
theyknowledge in he directed tothat should be utilized the work was

perform.
contributed to causethat a servant’s failure to follow instructionsThe fact

master,right against ifinjury to thehis does not conclude his recover
bydisregardan habitual of instructions other workmenthere is evidence of

by superior such ordersand the from whom were received.

Willis,Case, of Frank B. thefor the deathcausingnegligently
forTrial and verdict theintestate. by jury plaintiff.plaintiff’s

term, 1908,from the of the courtTransferred May superior by
Stone, J., ofthe defendants’ to the denial theiron exceptions

tomotion for a nonsuit and to the refusal of the court re-give
instructions.quested

B.tended to that Frank WillisThe evidence proveplaintiff’s
one at time he washad for the defendants about theyearworked

lineman,as a and had a littlekilled. He was experi-employed
defendants’ It was aas such before the employ.ence entering

Heof his work to was told thatleaning poles.part straighten
himself,work must the for thatwhen such he polesdoing inspect

so,it was towas to a unless he knew safe dohe not climb pole
without aand was not to climb one that leaned badly using guy

the man whoThe defendants’rope. employees, including gave
instructions, inWillis these were the habit of climbing leaning

itwithout a whenever safe toguy rope they thoughtpoles using
man, anddo so. Willis was a careful was accustomed tovery

as he understood them.instructionsimplicitly obey
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killed,Two or three before Willis was the defendants’days
that an innoticed one of theirsuperintendent angle-pole lines was

the onThe side strain wires such aof has a ten-leaning. pole
to the over. To counteract thisdency suchpull top tendency,

are four in the brace,set feet and are apoles ground supported by
or a or both. When such a is a shortguy, pole supported by
brace, the side strain of the wires has a to lift it outtendency of
the If this after the has been set forground. happens somepole
time, discernible,it is as the earth willstain showeasily above the
surface of the if abut is soon after it hasground; pole pulled up

set, anbeen earth stain is not None of the tests inapparent. use
the defendants to determine whether or it isnot safe to climbby

a is in the case of aavailablepole leaning angle-pole supported by
a brace. The in atwas one time aquestionpole supported by

but at Willis wasthe time it was with aguy, injured provided
brace.

theWhen saw the he noticed that thesuperintendent pole,
wasbrace too short and the leaned because the sidethought pole

strain of itthe wires had out of the but hepulled partly ground;
fact,did to whetherascertain that was the nor did henothing tell

Willis what he when he sent him to thethought straighten pole,
or him instructions as to how the work should begive any special
done. He anddirected Willis two others to amerely take new
brace and the inWillis of theup pole,straighten placing charge
work. When arrived at the found no surface indi-they pole they
cations that it inwas not set at the usual the nordepth ground,

inwas there abnormal its that itanything exceptappearance,
leaned Willis told one of his to remove theslightly. companions
earth from the of the inside the to direction whichpole opposite

leaned,it while he the for the ofclimbed pole thepurpose placing
new When he reached the cross-arms and leaned out overguy.
them, wires,his added to the side strain of the lifted theweight,

free from the Willis and the fellpole ground. dropped pole upon
him, himkilling instantly.

the of Willis hadattention been directed toAlthough angle-
which had. or out thebeen ofpoles whollypulled partly ground

wires,side strain of the he had never a soseenby pole displaced
hadwithout some surface indications of what and ithappened;

did not that he had informed that aever been suchappear thing
inoccur. The in thewas buried formight questionpole ground

two and a half of its Willis itonly feet was setlength. thought
been,at usual if it had itthe and would have beendepth; per-

safe for him to act as he did.fectly

QhaseIra A. and Branch BranchBranch W.(Oliver orally),
for the plaintiff.
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(Fred O.and Streeter Hollis FemondAlvin F. Wentworth
defendants.thefororally),

that their motion forYoung, J. 1. defendants’ contentionThe
is on thebaseda should have been granted propositionnonsuit

to instru-servants he hisrepaira master owes the employsthat
Is anthis accurate statementno ofduty inspection.mentalities

in andcase to determine therule to be this rightsof the applied
?duties of the parties

concerned,in so far instrumentalitiesas areIn this jurisdiction,
foron the master the ofthe law benefitimposesthe only duty

ofis that of them theservants notifying dangersexperienced
or condi-because of abnormal unusalanyto the servicepeculiar

instrumentalities, of which he either knows or wouldof histion
care their ofif he had used for andordinaryhave known safety,

innor are fault for notneither know knowing;which they
“ not their attention tomerelyby notifying,” callingintending

instrumentalities,hiscondition of butthe peculiar physical giving
to themall enable tothem the information necessary appreciate

ofto the service because abnormalthe peculiar anyfully dangers
of his instrumentalities.or conditiondefective

his full in far asa master soduty,Since performs experienced
concerned, notifies of theare when he them extraordinaryservants

service, it is true that heabnormal of the owes servantsor dangers
no to them of theto make duty notify dangersemployed repairs

which are not caused some unusual or abnormalbyof the service
beof the to for risks notcondition instrumentantes repaired;

in that are the usual or of the ser-created way ordinary dangers
vice, theand to such risks master owes his servants noas duty,

when,to do. But inwhat are as thisno matter employedthey
case, to theincident arise fromthe themaking repairsdangers

into his instrumentalities ormaster’s failure maintain the usual
ashe is in fault servants whiletoordinary injuredway, making

if did and did not know of the abnormal riskhe theyrepairs,
histhe unusual condition of instrumentalitiescaused by (Aldrich

N. H. for such are not usual orRailroad. 67 risks thev. 380);
service,of arehazards the but theordinary among extraordinary

risks, it theunusual of which is the of master toduty notifyor
andwhen he does do thehis servants notthey appreciate peculiar

incidentof the service thereto.dangers
the the intestate no todefendants owed duty notifyAlthough

toof incidentordinarilyhim the up polesdangers straightening
in it their do what-the usual the still was todutydepth ground,

done his It isever the man would have forordinary notsafety.
that was to furnishintended this it the defendants’ duty theby
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climb,himintestate with safe for orto even withpoles poles
inmaintained four feet the it wasbut their toground; doduty

what manthe would done tohave ascertain whetherordinary
their were set the inpoles the ororiginally depthproper ground,

not,hadwhether been since were isthey pulled they set. Itup
therefore, an accurate statement of master’sthe thattoduty say
he owes the servants he maketo no ofemploys dutyrepairs

servants,He owes such as wellinspection. as those whom he
instrumentalities,to use his the ofemploys whateverduty doing

the man would do to discover the abnormalordinary or extraordi-
service,of the and to them ofnary dangers notify those dangers

of which know.he does and do notthey Since this was the
the test todefendants’ determine whether in faultduty, werethey

did,for the death is tointestate’s whether andinquire they(1)
not,he .did that inknow the was theless(2) pole question .than
in the andusual thedepth ground, fully riskappreciate peculiar

fact;to the work of it because of this if it isstraightening up
risk,found that did and he did not thatthey appreciate (3)

inwhether the fact the was the but halfpole two and oneground
condition; was,feet was an if itabnormal and whether they(4)

to himused care of the theordinary notify todangers peculiar
S., 414,service because of it. Wood M. & ss. 415.

The defendants’ leaned thethe becausemanager thought pole
wires had it out of the It can be found thepulled fromground.

in to the habitintestate’s never to climb atestimony respect pole,
it,or to toothers climb unless he it towas safepermit thought

so,do that he did not know had been inthe orpole pulled up,
didevent not the risk thereto. con-any incident It isappreciate

ceded that the to athave been least four feet in thepole ought
the to be considered on thisground; consequently only question

branch of the iscase whether it can said that thebe defendants
did all the man would tohave done the intestateordinary notify
of the to his work because the was thandanger lesspeculiar pole
the usual in the All did for thatdepth ground. they purpose
was to tell him use a ifto the leaned Asguy rope pole badly.
the in habitdefendants’ servants were the of thatconstruing
instruction, it that he was to use ameant whenever heropeguy

considered,all it was not safe to aclimbthought, polethings
without it. But if it is that the intestateconceded itunderstood
was not safe to climb that leaned without aany pole badly using

it can found that didstill be the defendants torope, nothing
him of the knew was to thisnotify danger they peculiar climbing

for it didcan be found that this not lean Inpole, pole badly.
short, it can himbe found that sent out to do this workthey

inwithout him information whatever to theanygiving respect
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thereto, kneweithertheyincident althoughextraordinary danger
it, also knew or to havehave known of andor to oughtought

indicationor other surfacethat there was no stainknown ground
in theless the usual ground,show that the was than depthto pole

of intestate’sin situation a man the experienceand that that
to the factthe of thebe as to attribute polewould likely leaning

sand, thefact thathad into the soft as to thethe brace sunkthat
It cannot be saidhad of thewires the out ground.pulled pole

man would not haveunder circumstances the ordinarythat these
intes-did to themore than the defendants notifydone something

thisthe incident to up pole.tate of abnormal straighteningdanger
should not have2. that the defendants’ first requestConcede

that intestate was instructedrefused it assumed thebeen because
not to climb one that leaned badlyto for himself andinspect poles

that the courta and it does not followwithout using guy rope,
seen, an accuratein has been it is noterred it. Asrefusing

caselaw to the facts of this to saystatement of the as applied
“tono to the intestatethat the defendants were under duty

do what thein It was their tothe question.” dutyinspect pole
wasman done to ascertain whether this polewould haveordinary

whether since then the wiresset at the usual ororiginally depth,
atfound that it was not sethad it and if eithertheypulled up;

out of the tothe usual or that it had beendepth, pulled ground,
the of it.intestatenotify

3. also refused.The defendants’ second wasrequest properly
said, law, ifmatter of that the defendantsIt cannot be as a

with“with suitable tools andfurnished the intestate apparatus
them, ifand thiswhich to do his work and Willis failed to use

accident, notin to the isfailure contributed the plaintiffany way
If conceded that the defendantsentitled to recover.” it is pro-

that it was a suitablethe for use on this andvided pole,guy rope
accident,the thefor that and would haverope purpose prevented

toif failed to tell the intestatecould still recover theyplaintiff
it, in fault notand did know and was not for knowinguse he not

case, wouldit. In that the fact that the ropethat he to useought
to the issue ofis immaterialhave the accident simplyprevented

the to recover.plaintiff’s right
courtbecause the4. Neither can the defendants complain

“ failed to followthat if the intestaterefused to instruct the jury
him, if inand the accident waswhich werethe instructions given

them, the is notto follow plaintiffcaused his failureany way by
entitled to recover.”

overruled.Exceptions

All concurred.
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5,was filedThe October 1909. The defend-opinionforegoing
ants for a further inmovedhaving rehearing, argument writing
was invited the to the refusal to the follow-exception giveupon “instruction If failedto the Willis to follow the instruc-jury:ing

him,tions which and if inwere the accident wasgiven any way
instructions,failure tocaused his follow then the isby plaintiff

entitled tonot recover.”

Hollis,Alvin F. and Streeter for the motion.Wentworth

Branch,Branch opposed.

Peaslee, J. The the refusal to thequestion concerning give
third instruction the defendant has been asrequested by argued

it referred to one orderthough only express, unequivocal given
for this of work. If the had been soparticular piece request

alone,as to relate this order and thisframed to there bemight
inforce the advanced. But the is broaderrequestarguments

Willis,than that. It includes all instructions ever andgiven
a ifdemands verdict for the defendant to follow offailure any

instructions in caused thethese accident.any way
There was evidence not of the instruction for thisonly specific

work, but also of instructions similar lines.day’s alonggeneral
was also that wereThere evidence these instructionsgeneral

workmen,not the buthabitually only by ordinarydisregarded,
also their who the orders to them. From this itby superior gave

found that there was no the of thebe intention on partmight
After hemaster that the instructions should be followed. has

“instruction,a rule or an a invitation tomade vio­given practical
late it be inferred from habitual which is known tomay usage

Co.,him.” 288. Fair-mindedMcNee v. Track 170 Mass. men
conclude that the were to be followedinstructionsmight general

in cases where there to be occasion to do so. Theseemedonly
conclude that no instruction was andspecialjury might given,

that were as indicated.the ones abovegeneral properly interpreted
found,If return a for the if itso verdictthey they plaintiffmight

seemed that Willis concluded that this was one of thereasonably
not 1occasionswhen the instructions were to be followed. Labatt

514, 945,M. & 961. It was to have theS. the 'plaintiff’s right
considered as well as those more fav­case thisupon theory, upon

orable to the defendant. The instruction wouldrequested deprive
Sanders,him andof this was refused. v.Ordwayright, properly

132; 592; Bank,Chase, 588,N.58 N. H. Chasev. 66 H. Smith v.
187, 193; Bank, 4, 10;N. H. Minot70 N. H. Smith v. 72 v.

Railroad, 230,N. H.74 237.
denied.Rehearing

All concurred.


