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inintoxicating liquor in a no-license townstores his stockina dealerWhere
Massachusetts,payment andinHampshire, andtakes orders receivesNew

state,expressprepaid this thepurchasers by fromships goods to thethe
here, deliveryperformedacceptedby andarethe orderscontracts tendered

keptdelivery vendees, liquor is sold andbeing the and thetoto the carrier
of this state.in of the lawfor sale violation

delivery iscase, acceptance this statelegal and withineffect ofIn thesuch
theand the carrier thatby agreement the vendoran betweennot nullified
byactuallyproperty receivedof the former untilgoods theshall remain

anystopped at time beforemay or in transitand be recalledthe vendees
them, findinga thatespecially thedelivery when evidence warrantsto

evading theagreement device for law.a meresuch was
transport into anothergoods intends to themofThe fact that a vendee

by aprohibition sale the statejurisdiction of theirnot thedoes render
federalviolation of law.

Equity, ananin for injunction against allegedInformation
1909,term, ofTransferred from the Octobernuisance.liquor

Chamberlin,J., the statementfollowingthe court by uponsuperior
of facts.

the describedof premisesdefendant is the active managerThe
information, in and known aswhich are located Seabrookin the

various kindsWorks. He thereinkeepsthe Seabrook Bottling
inhe sells the manner hereinafterwhichof liquorsintoxicating

maintains an officeinthat Heforth and forset keeps purpose.
Mass., sale of is a criminalin which thecity liquorsNewburyport,

written orders for theAt office he takes shipmentoffence. this
and inand there receives retains the cashof intoxicating liquors

are to theorder. The orders addressed Sea-for eachpayment
Seabrook, itat to to theWorks ordering shipbrook Bottling

kindin amount and ofa liquor,Newburyport particularpurchaser
of be madethat the transportation charges bypaymentspecifying

be to theWorks and that the liquors pur-the shippedBottling
a common carrier.the Americanchasers by Express Company,

and has antheThe defendant prepays transportation charges
the so shallwith the carrier thatagreement goods shippedexpress

in anduntil deliveredremain his actually Newburyportproperty
in him at timeor transit beforebybe recalled anymay stopped

inThe defendant has this district thepaidactual delivery.
as dealer.tax a retail liquorUnited States special
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Batehelder,Charles II. solicitor brief and for'(by theorally),
state.

Mitchell,BartlettPage, for the defendant.

Parsons, J.C. The court has to issue thepower injunction
for,asked if on the date of the thecomplaint premises complained

used,were statute,within theagainst of the for themeaning
sale or forillegal sale of S.,P.keeping intoxicating liquor.

112,c. 15; lb., 205, 4, 5; 1899,s. e. 81, 1;ss. Laws e. s. State v.
Strickford, 70 N. H. 297. Whether the were so used ispremises
a of factquestion to be adetermined unless such trial isby jury,

1899, 81,waived. Laws c. s. 1. The intended to bequestion
stated,to be whetherpresented the factsappears without refer-

ence to the inferences of fact which be drawn from them asmight
evidence, constitute such use. The defendant contendsillegal
that from them a find that thejury was used formight building
the of Massachusetts,for insalekeeping liquors or for trans-

toportation Massachusetts for sale there. this claim beAlthough
conceded and it is also admitted that such is innot viola-keeping

state,oftion the law thisof there is still for the innothing jury
the case before the ifcourt from the facts stated it conclusively

that the areappears also for sale here.liquors kept
The are inlocated Seabrook thepremises Massachusettsupon

border, and the ofmethod business outlined in the case appears
to have states,been devised to evade the laws of both in each of
which, in the intowns which the several of the transactionsparts
take the sale and theplace, for sale ofkeeping liquorintoxicating
is forbidden law. But it that inby be the effort tomay evade
the laws of both states the defendant has become to thesubject

the laws of each. Thepenalties imposed areby liquors kept
here; are for itsale. Can be inthey kept found thatreasonably

“no of the an ?part is there intent to sell herekeeping Keeping
for sale is andspirituous liquor control of ithaving possession

with intent and readiness to make a sale or sales—a combination
of the means and of a vendor. It abepurpose maybeing long
continued or it be instantaneous. Itpractice mayoccupation;

bemay evidence of a seriesproved of sales or other acts.by
Like intent,the of counterfeit with apossession fraudulentmoney
. . . it ais and mental condition that ceasephysical' may
when it has inexisted violation law but for aof moment. The

■aof of ofkeeper or differentsingle parcel liquor, parcels, may
discontinue and that offrequently resume state whichthings

377,constitutes the offence.” State v. 58 N. H.Havey, 379.
The are in The inliquors Seabrook. defendant receiveskept
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Massachusetts, for theorders ofNewburyport, shipment liquors,
into that and receives incity,express paid, purchasers payment

full. The orders are addressed to the defendant’s establishment
in and areSeabrook transmitted there the Fromdefendant.by

the are to thethere aliquors shipped purchasers commonby
From this statement it must becarrier. inferred that at Seabrook

fromordered are selected the commonthe stock andliquors
as the of sale under the ofordersappropriated subject shipment.

The contract thetendered order isby purchaser’s therefore
and in inNew which district theaccepted performed Hampshire,
has the federal tax as a retaildefendant dealer.paid liquor Upon

facts, the conclusion thethese could reachonly would bejury
defendant sold and for in state,that the sale thisliquor thekept

common ato the carrier todelivery thebeing delivery purchaser.
of facts itthis statement well be held in Massachu-Upon might

that no sale had been insetts made violation of Massachusetts
state,laws. But before the courts of this to establish that New

violated,law has not been the defendantHampshire relies upon
an between the common carrier and himself that theagreement

so shall remain the of theshipped defendant untilgoods property
indelivered andactually Newburyport, be recalled ormay

in transit the defendant at timestopped by any before actual
Thus that the sale was notdelivery. contending untilcompleted

Massachusetts,in the defendantdelivery this admissionupon
could doubtless be convicted of a violation of the law of Massa-

Woodhall,Suit v. 118chusetts. Mass. 391.
was,The with the however,agreement Express noCompany

sale,theof contract of and as between thepart to a validparties
would besale immaterial. The seller had receivedalready pay-

ment, ato common carrierdelivery under the law and the con-
was atract to the and thedelivery seller hadpurchaser, no longer

ininterest or for theany of theresponsibility subject sale. The
or of the withonly purpose object thealleged agreement Express

claim,must have been to make it the basis of aCompany in the
inevent of New that thelitigation Hampshire, sale was not

in this state. Theby contention incompleted delivery is,short
that the defendant inwhen Massachusetts intended to sell the

in violation of lawthe of blewliquors butHampshire; that when
he came into New to out theHampshire carry orders ininvolving
terms, law,the violation of New heHampshire hischanged intent

ofto one Massachusetts law. theviolating Admitting legal
of such of intentpossibility the statechange upon crossing bound-

the intent to sell in New isary, Hampshire shownconclusively by
the admitted of the orders for suchacceptance sale. “As there

sell,be a sale without an offer ...to somay there may be
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aa for ‘sale without sale or an offer to sell.” State v.keeping
877,N. H.58 379. There is no that inHavey, suggestion

in Massachusetts the defendant has intentaccepting payment any
to law inviolate Massachusetts If theby selling Newburyport.

with the is an intentevidence of toagreement Express Company
sell in when the areMassachusetts delivered to the com-liquors

carrier,mon the most that can be inferred from the facts is one
intent when the are and aorders received different one when they
are executed. But as the intent deducible from theonly accept-

a saleance of the orders for to be in Newcompleted Hampshire
inone New andis to sell there is no evidence dis-Hampshire,

other intent so far as the transaction between theanyclosing
concerned,defendant and the is and as at that time thepurchaser

inwere New were inthey then hereliquors kept Hampshire, kept
It inviolation of law. is not stated that instance the defen-any

recall,dant exercised the of or at the oftimeagreed right ship-
hadment of intention of Inso the absenceany parcel any doing.

of an intent orevidence of such of reasonable forany suchground
existed,it must be found that no such andintent thatpurpose,

thatthe defendant’s intent was disclosed his inactsby accepting
order,the of the andsubjectpayment, appropriating making ship-

in with itsment accordance terms.
conclusion,As the evidence leads to one the shouldonly jury

“be instructed that the was a shift or device toagreement merely
Statutes,”112evade the of of the Public andprovisions chapter

that constituted a inthe transactions sale violation of the provisions
;1903, 122,of that Laws c. s. 8­ State v. 69Harrington,chapter.

N. theH. 496. As the defendant for thiskept liquors purpose,
elsewhere,it could be found he themnot for sale orkept merely

for into and sale another state. The fact that thetransportation
of anor intends topurchaser bygoods personally agent transport

to another state notthe does render thepurchasedgoods prohibi­
tion of their sale the state a violation of federal law. Kidd v.by
Pearson, 1; Errol,128 v. 116U. S. Coe U. S. 517. It is

to consider whether the statute forbids theunnecessary keeping
another,in inof this state for sale or forliquor transportation

state, iffrom and sale out of the or whether such prohibitions
would withinwere the enactments be stateattempted power.

Injunction ordered.

All concurred.


