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143, on whichYoung, 44 N. H. theJ. Eastman v. Company,
case, andnot in for that was theto isseems rely, point;plaintiff

land to which the waswas the owner of the right appur-plaintiff
totenant, take it and whenwhen the defendants attemptedboth

action wasthe begun.
case, contest the ofof the may validityIn an action plaintiff

in3 N. H. but a proceed-v. 7the Company, 11);taking (Littleton
the v.Wrightadmits the ofthis kind he validity taking.ofing

ante, if can recover3. the any-Consequently, plaintiffCompany,
action, timeit be the value of the at thein must rightthisthing

;H. but he cannotv. 67 N.taken 180)it was Company,(Chapman
that, to him.for it never Hodgmanthe value of belongedrecover

Concord, N. H. 349.69v.
Casedischarged.

All concurred.

Cheshire,
5,April 1910.

Jaffrey.Taggart v.

pond sixty years in anfrom a have for more than flowedtheWhere waters
per-prepared the intention offor them withchannel which wasartificial

stream,manently altering a on such channelthe coarse of the landowner
riparian rights of an on a naturalall the owner water-course.is entitled to

pond conveyed privategreatfrom a has been toof a streamthe bedWhere
pond publicaproprietors, the cannot be diverted for usethe of with-water

riparian damaged thereby.compensation a isto owner whoout
erroneouslyproof ambiguous and the is excludedof is evidencean offerWhere

justice, remedymisunderstanding presidingthrough of the the of thea
superior trial,applicationparty aggrieved an to the court for a onis new

ground or mistake.the of accident

Petition, for the assessment of caused waterdamages by taking
Factsfrom Bullet pond. agreed.

1902, water from Bullet afterto pond, passingPrior through
stream, in anand a natural flowed artificialGrassy pond along

and asome thence nat-channel cut rising ground alongthrough
Theural the water waspremises.depression past plaintiff’s

water-course,this channel a dam across the naturaldiverted to by
in for overflowed this artificial channel sixty years.and has Who
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thereto,it, the waterand and whom was divertedbybuilt when
andit was constructed in todid not but kept repair carryappear;

1888,the Inwater to mills below where lives.plaintiffseveral
andto his and built a house out-the took title premisesplaintiff

no on the before thatThere were premisesbuildingsbuildings.
1901,until water by pailstime. From then the tookplaintiff

1901,Indomestic he constructedfrom this stream for purposes.
Inthe water hisa ram which topipes buildings.forced through

from1902, town draw waterthe fall of the of toJaffrey began
1901,255, andLawsBullet under tbe ofprovisions chapterpond

water in of whichthe the the streamcaused ofalleged depletion'
the plaintiff complains.

the believed the artificial channel toWhen heplaintiff bought
structure; itand for or more hasyearsbe a sixtypermanent,

such, it annual Theto be although required repairing.appeared
a naturalclaimed the of a ownerrights riparian uponplaintiff

of was; and the this trans-stream parties questionby agreement
term, 1909,Pike, J., from the ofwithout byferred ruling April

were assessed athe court. The by jury. Excep-superior damages
inthis of the are stated thetions to evidence on branch case

opinion.

(Mr. Lacier for theLacierDoyle plaintiff.orally),$

for theCain Benton Benton defendants.(Mr. orally),

Pbaslee, waters from Bullet wereJ. The pondflowing
from natural more than yearsdiverted their channel sixty ago,

in the for them. Thehave channel thenand since flowed prepared
and thewas intended to be permanent, presentevidentlychange

now, itsof for all naturalchannel the stream is legal purposes,
“ America,decided,It in andone. has often been both England

of man been cre­that made hand havebywater-courses the may
that, andunder far as the of law theated such conditions so rules

concerned, are toof the or of are beindividuals theyrights public
Brookline,oftreated as if were natural Stinson v.they origin.”

McDonald,; 381; Magorv. 12 N. Y. v.197 Mass. 568­ Townsend
571, N.Chadwick, 586; Booth,11 A. & E. v. 9 Jur. S.Sutcliffe

1037; Wat.,3 Farn. s. 827 b.
streams,Cases the of artificialrightsinvolving proprietors along
courses,natural in artificialas from streamsdistinguished running

innot The the has often beenare distinction between twopoint.
Brookline,300;Gates,Mur­chiev. Me. Stinson v.78recognized.

Waud,Bracewell, 1; 3L. 2 Exch. v.Nuttall v. R. Woodsupra;
748,Exch. 777.
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in new courses for natural streams have beenRights supported
variousupon grounds.

“When a stream a land is divertedflowing through person’s
channel, flood,into a new either or a sudden affect­artificially by

the of other and theing rights riparian proprietors favorably,
owner in the new state of the stream for so a timeacquiesces long

accrue, accrued,that new or be to have suchrights may presumed
dedication,is like a andacquiescence the streambinding, public

Wat.,cannot be returned to its former channel.” Gouldlawfully
159; Whitlock,s. 265; Simonson,Ford v. 27 Vt. Burk v. 104

Ind. 173.
In some cases the mere of the water for therunning prescrip­

tive conditions intendedperiod, tobeapparentlyunjler permanent,
has been considered sufficient to warrant a that the usualholding

a natural stream haveriparian attached. Murchie v.rights along
Gates, ;78 Me. 300­ Gaved v. 19 B. N. S. 732.C.Martyn,

“ There is a much more foundationimpregnable prescrip­[than
decisions,which to such andupon put that is theupontion]

of If the inground landowner makes a theestoppel. change
course of the stream which to all is andappearance permanent,
holds out to the world the that such condition isrepresentation

he willpermanent, acts;be bound andhis after otherby persons
have acquired theirrights by the faith ofchanging positions upon
such he willrepresentations, not be to thatpermitted deny they

true,were or claim that the stream is not in its true chan­flowing
Wat.,nel.” 3 ;Farm s. Short, ;827c­ v. 17 Vt. 387­Woodbury

Milks, 505; Ewers,v. 21 N. Y.Lapman Lamott v. 106 Ind. 310.
“ landowner,If the the direction of the naturalhaving changed

land,stream his were to suffer others whothrough are entitled to
use the water to in use,expend reference to such under amoney
belief that the new channel was to be and this werepermanent,

him,inown to he could not afterwards its course so as tochange
the who hadinjure party his In these andexpended likemoney.

cases, whenever one who owns a water-course in which another is
interested, or affected,the use ofby act,which another is does any

done,•orsuffers act to beany the of otheraffecting rights proprie­
tors, a state ofwhereby is created whichthings he cannot change
without materially another who has been led to actinjuring by
what he himself had done or the court the doc­permitted, applies
trine of Perkins,equitable N.estoppel.” v. 58 H.Shepardson
354, 356. this case isWhether to criticism becausefairly open
of an to sustainattempt the conclusion reached inconsistentby
lines of Wat.,Farm s.reasoning it is not(3 now necessary827),
to inquire.

The rule is universal that beriparian rights may acquired along
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artificial of a natural stream. of thethe channel Upon any grounds,
his wasthis could There aposition.suggested, plaintiff maintain

had in adedication. manner toThe stream been indicatechanged
There arethat the alteration was permanent. prescriptive rights.

in to theran for more than twice the necessaryIt this periodway
hisof a before the tractpurchasedpresumption grant plaintiff

land. is an He relied theof There upon apparentlyestoppel.
when he his and since thatconditions made purchase;permanent

time, were,and conditions as he has madethey openlyacting upon
hethe which are now interfered with. Thatsaysimprovements

the a a natural water-he has of riparian uponproprietorrights
to seriouscourse cannot be open question.

(Fox River etc. Co.v.The cases relied the defendantbyupon
287; 52 are not.70 Wis. Lawson v. Wis.Mowry,Kelley, 219)

The law is in withhere. of Wisconsin harmonyapplicable
In a recent in that state of the Amer-that elsewhere. case many

andare with the court declaresican authorities quoted approval,
“ water-course, artificial,thethe law to be that havethough may

all thesuch circumstances as to rise tounder give rights-originated
stream,have in a natural andthat riparian proprietors permanent

aused to become natural water-courseor have been so aslong
Youmans, 103,Wis.Smith v. 96 109.prescriptively.”

in this includes theWhile a case like the acquired privi-right
Richards,for 44of water domestic use v.lege (Robertstaking

L. T. in in271), the defendant is error itsbasing uponargument
suchthe the for the withthat is interferencecomplaintproposition

that at allno in the case there is notThere isright. suggestion
in domes-times water the to thesufficient stream supply plaintiff’s

drive thetic needs. The is for loss of topower plain-complaint
istiff’s ram. The of the thehydraulic depletion water-power

for which iswrong compensation sought.
“ inthatThe sets claim the waters thedefendant also theup

and used the state or anywere waters could be bypond public
it without com-ofsubdivision forparticular any public purpose

bedlaw is otherwise. The ofto the Theplaintiff.”pensation
“is of Before the was-townshipthe the the state.propertypond

also-of butthe held not the basin the pond,onlygranted, public
bed, banks, theand of brook that flows from pondthe thevalley

title, the owner couldriver. In that of theto the position public
from privatedivert the entire its outlet withoutpond infringing

toand If the title thethe the river.between pond originalrights
maintained.had suit could not beremained thisvalley unchanged,

But the elected convert into tbeprivate propertyowner topublic
The of brook tomill site. . . . of the bed the privategrant

has the conveyedwhose title come to plaintiffs, rights.proprietors,
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heat, hadair, ... If the ownerand water. originalof light,
divert the andto retain an unlimited toright pond destroydesired

have anshould been reservation.mill there expressthe privilege,
brook,the not dimin­the natural flow of unreasonablyA toright

land,in and one ofwas inherent the theor rightsished polluted,
.the was . .of which title composed.use and occupationof

it from torule ofelementary passedan conveyancing, grantorBy
to the Thein the of a stipulation contrary.absencegrantee,

theof the did not whetherrule depend upon questionoperation
small, ita before thewas natural or enteredlargethe water pond,

... If the have been aninjuredlot. plaintiffs byplaintiffs’
water,lotuse or of other of land orof the anyunreasonable pond,

Robertson, N.a Concord Co.v. 66 H.is Mfg.there legal remedy.”
1, 29.

ofto the certain evidence.2. was taken exclusionException
the towas that conserve theplaintiffThe defendant oughturging

seasons,for inwaters and wasuse evidencedry offeringsurplus
Itthis be done. was then that it didto how suggestedas might

that had to control orthe theanynot plaintiff right repairappear
referred The court then caused theto. state-structures following

“ introduced,to be entered the record: The evidencement upon
it is claimed that the could have conserved theplaintiffwhereby

andat meadow is Thewater excluded.”Rugg Grassy pond,
then made the offer of thedefendant “We offerfollowing proof:

showexcluded and other evidence to if theevidence thattending
the of the canalor control and the dampersons havingplaintiff,

meadow and maintained theat structures forGrassy pond,Rugg
of water at those asthe conservation stood severaltheyplaces

the housestream would be fed atpastyears ago, flowing Taggart’s
of the so that he haveall seasons would sufficient water toyear

his ram. The is offered therun evidence thatupon ground Tag-
to claim toclaim recover is based his in theupongart’s rights

canal, theand on further that the defendant is entitled toground
the thethat of whichshow is causeddamage plaintiff complains

canal,acts of the control of the inthe havingby persons allowing
exist,didto fall a lack of which notrepairthe same into formerly

the acts theis not attributable to of defendant.”and The prof-
excluded,evidence was tofered subject exception.

case that heThe based his evidence suffered nouponplaintiff
afteruntil drouth the defendantthe first built its water-shortage

This in fall of 1902.works. was the It then became competent
defendant that atfor the to show the that time wasshortage

a in the betweencaused want of structuresby Bulletrepair pond
This aand the is differentmanifestlyplaintiff’s premises. propo-

thatfrom the offer to show better conservationsition facilities
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would the waterimprove The thatplaintiff’s supply. testimony
the structures out ofwere was notrepair excluded. The offer of

“is said whothose tendered it toproof by have been made with
care,”extreme and is to be here treated as what thestating fully

defendant to Theexpected prove. understoodpresiding justice
that the offer was to show that conservationmerely would have
furnished water to the ram.sufficient Theoperate plaintiff’s idea
of the defendant seemed to be that the lim-wereplaintiff’s rights
ited to the amount of he used. His was topower the wholeright

less reasonable diminutionpower, theby upstream proprietors.
was noThere offer to show that conservation would have given

his fullthe and it is no answer for one who hasplaintiff right;
that, ifinterfered with it to it had not been for othersay interfer-

thirdence the would stillby persons, have had asplaintiff much
he toof his as desired use. Neither is it an answer toright say

if the carethat took of what theplaintiff defendant left for him
need forhe would have no what the defendant had wrongfully

This is what the offer oftaken. amounted to. It was anproof
“offer to show that he would have sufficientwater to run ram.”his

The statement now relied that defendant“the is entitledupon, to
show that the of which the is causeddamage plaintiff complains

canal,the acts of the control of the inpersonsby having allowing
exist,same to fall into a lack of didthe which notrepair formerly

defendant,”and is not attributable to the acts of the was not made
an offer to theseas facts. It was stated as aprove reason why

the facts which were offered to be received. The recordought
the hadshows that defendant been thepersistently urging position

that because the or those the atplaintiff, outletscontrolling Grassy
meadow,and did not take care of what water thepond Rugg

stream,inleft thedefendant therefore the defendant was not
theaccountable to for what it took. The offer ofplaintiff proof

ofwas the culmination the discussion of this and wasproposition,
theunderstood to have theby justice abovepresiding meaning

“ exclude,indicated. The court did not but allowed the defend-
introduce, that,ant to to showtestimony because of thetending

of dams and canalcondition the as beenhave since thethey
1902, diverted,the water went to andfall of waste was as tend-

to show that the of the water ofdepletion theing complained by
thewas not of the water the town as aforesaid.taking byplaintiff

The evidence excluded was to showsimply tendingevidence
water of the canalthe be conserved.” The offerhow ofmight

in awas made such form that it was not unreasonable forproof
understand it as did. Ifthe court to he counsel had a different

the burden was them to state ituponunderstanding, plainly.
If,Weare,66 N. 582. claim,H. as nowFelch v. seem to thethey
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them fromthe to preventunderstood rulingdefendant’s counsel
thethe facts as to comparisonevidenceother uponintroducing

atconditions of the structures Grassyandbetween the presentpast
meadow, is to thetheir to superiorand remedy applypond Rugg

orof accident mistake.trial thefor a new upon groundcourt
230, is overruled.S., c. s. 1. TheP. exception

Oasedischarged.
All concurred.

Rockingham,
3,May 1910.

Hamptonv. a.a.Rowe & &

paymentremedy of aone who seeks to avoid sewer taxThe sole of on the
applyillegal abatement,is to to the selectmen for anground of assessment

refusal,neglect seasonably petitiontoin of their or file aand the event
purpose.superior court for a likein the

ordinarily enjoin tax,equity thenot collection of aA of will as ancourt
plain adequate remedy.a andapplication furnishesfor abatement

Equity, to the collection ofBill in a tax.enjoin Trial by
term,from 1910,court. Transferred thethe ofJanuary the

Plummer, J., on the defendants’court by tosuperior exceptions
of their motion to dismiss the bill anddenial to thethe granting

the collectionof a of the tax.injunction restrainingtemporary
of bill were inThe the substance as follows:allegations The

6, 1908,at atown of held JunespecialHampton, meeting voted
79, Statutes,the of Publicto andadopt provisions chapter to con-

at ina common sewer Beach the townHamptonstruct of Hamp-
ton, convenience and health.for the The sewer was con-public

1908,in and the thestructed selectmenfollowing year assessed
real estatewhose waseach benefitedperson specially hisupon

S., 79,thus incurred c.of the s.share andexpenses com-(P. 4)
assessment to the collector of taxesmitted the with a warrant to

S., 79,c.P. s. 5. Thecollect the same. are theplaintiffs per-
assessed,whose real estate the taxes weresons andupon they

this the town and the taxproceeding against collectorbring to
the taxthe collection of and the sale of theirenjoin property.

attack the assessment theThe uponplaintiffs following grounds:
warrant,That the vote taken the second article inupon the at(1)

6, 1908,held Junethe wastown-meeting andspecial voidillegal
andit involved thebecause ofraising appropriating andmoney,

incast were not number to halfequalthe ballots one the number


