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defendant’s counsel understood the ruling to prevent them from
introducing other evidence upon the facts as to the comparison
between the past and present conditions of the structures at Grassy
pond and Rugg meadow, their remedy is to apply to the superior
court for a new trial upon the ground of accident or mistake.
P. S, ¢. 280, 5. 1. The exception is overruled.

Case discharged.
Al concurred.

Rockingham,
May 3, 1910.

Rowe 4 a v Hameron 4 a.

The sole remedy of one who seeks to avoid payment of a sewer tax on the
ground of illegal assessment is to apply to the selectmen for an abatement,
and in the event of their neglect or refusal, to seasonably file a petition
in the superior court for a like purpose.

A court of equity will not ordinarily enjoin the collection of a tax, as an
application for abatement furnishes a plain and adequate remedy.

Bion 1x EqQuiry, to enjoin the collection of a tax. Trial by
the court. Transferred from the January term, 1910, of the
superior court by Plummer, J., on the defendants’ exceptions to
the denial of their motion to dismiss the bill and to the granting
of a temporary injunction restraining the collection of the tax.

The allegations of the bill were in substance as follows: The
town of Hampton, at a special meeting held June 6, 1908, voted
to adopt the provisions of chapter 79, Public Statutes, and to con-
struct a common sewer at Hampton Beach in the town of Hamp-
ton, for the public convenience and health. The sewer was con-
structed in 1908, and the following year the selectmen assessed
upon each person whose real estate was specially benefited his
share of the expenses thus incurred (P.S., ¢. 79, s. 4) and com-
mitted the assessment to the collector of taxes with a warrant to
collect the same. P. 8. ¢. 79, 5. The plaintiffs are the per-
sons upon whose real estate the taxes were assessed, and they
bring this proceeding against the town and the tax collectior to
enjoin the collection of the tax and the sale of their property.

The plaintiffs attack the assessment upon the following grounds:
(1) That the vote taken upon the second article in the warrant, at
the special town-meeting held June 6, 1908, was illegal and void
because it involved the raising and appropriating of money, and
the ballots cast were not equal in number to one half the number
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of legal voters borne on the check-list of the town at the annual
election next preceding such special meeting (P. S., ¢. 40, s. 4) ;
(2) that the Hampton Beach Village District, which was organ-
ized in 1907, under chapter 58 of the Public Statutes, for the
purpose, among others, of constructing and maintaining main
drains and common sewers, embraced the territory through which
the sewer in question was built, and that the district had not
adopted the provisions of chapter 79, Public Statutes; (8) that
because of the existence of the district, the town had no authority
to construct the sewer in the district, and because the district had
not adopted the provisions of chapter 79, the selectmen had no
authority to construct the sewer therein (P. S.,¢. 79, ss. 2, 10),0r
to assess the benefits upon the plaintiffs’ property (s. 4).

Samuel W. Emery (of Massachusetts), for the plaintiffs.
Eastman, Scammon § Gardner, for the defendants.

BinemaMm, J. The defendants’ motion to dismiss the bill should
have been granted. The remedy afforded the plaintiffs by section
6, chapter 79, Public Statutes, for abatement of their taxes by
application to the selectmen, and in case of their neglect or refusal,
by petition to the superior court within the time there prescribed,
is plain and adequate to redress any errors in the assessment of
which they complain, even though ¢ the whole assessment is ille-
gal.”  Rockingham Ten Cent Savings Bank v. Portsmouth, 52
N. H. 17, 80; Brown v. Concord, 56 N. H. 375, 886 ; Edes v.
Boardman, 58 N. H. 580, 584, 585, 589 ; Perley v. Dolloff, 60 N. H.
504; Cheshire County Tel. Co. v. State, 63 N. H. 167 ; Sehool
District v. Carr, 63 N. H. 201 ; Canaan v. District, T4 N. H. 8. It
is not merely an adequate remedy, but the statute plainly indi-
cates that it was intended to be the only available remedy for
errors that can be corrected on appeal. Hdes v. Boardman, 58
N. H. 580, 5691-594. In the latter case (p.594), the court in
construing sections 10 and 11, chapter 58, General Statutes
(P. S., e. 59, ss. 10, 11), which provided a remedy for the abate-
ment of taxes annually assessed, said: «The appeal of one who is
not delinquent in the exhibition of an account must be brought
‘within nine months after notice of taxation; and on his appeal
such order must be made as justice requires. The limitation of
the time, the equitable limitation of the nature of the remedy, and
the public and private mischiefs intended to be suppressed by
these limitations, show there is no other remedy against the town
for any error correctible on appeal.” The fact that section 6 -
limits the time within which an appeal may be taken to ninety
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days instead of nine months, and does not require a compliance
with chapter 57 of the Public Statutes as to exhibiting an account,
does not alter its meaning in the particular here in question.

«There ig also another ground for dismissing the bill, which is
that itis . . . a proceeding to prevent the payment of a tax
by injunction, which courts of equity will not ordinarily assume
to do, and never in a case like this.” Perley v. Dolloff, 60 N. H.
504, 505; Rockingham Ten Cent Sovings Bonk v. Portsmouth,
supra; Brown v. Concord, supra; Brooks v. Howland, 58 N. H.,
98, 100.

Bl dismissed.

All concurred.

Hillsborough,
May 3, 1910.

LEooux ¢ a. v. NASHUA.

‘Where the declaration in an action for damages resulting {from an unsuitable’
highway alleges that notice of the defect was given to the municipality as
required by statube, the question whether the notice was reasonably suffi-
cient is one involving a finding of fact aund cannot be determined upon
demurrer.

CasE, upon the statute of highways. The plaintiffs’ declara-
tion alleges “that said city of Nashna was notified in writing in
accordance with chapter 59, section 2, of the Laws of 1898, a long
time before, to wit six months.”” The defendant demurred upon
the ground that it had not been notified as required by said section
2. Transferred without ruling from the September term, 1909, of
the superior court by Wallace, C. J.

Stephen L. Hallinan and Wason § Moran (Mr. Wason orally),
for the plaintiffs.

William H. Barry (by brief and orally), for the defendant.

Prasver, J. The declaration alleges in terms notice in accord-
ance with the provisions of the statute, and the demurrer must be
overruled. The causes assigned for the demurrer are merely
denials of the fact of notice pursuant to the statute. They might
well be pleaded in bar, as they present issues of fact; but they
can hardly be said to raise an issue of law as to the sufficiency of
the declaration.
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