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them fromthe to preventunderstood rulingdefendant’s counsel
thethe facts as to comparisonevidenceother uponintroducing

atconditions of the structures Grassyandbetween the presentpast
meadow, is to thetheir to superiorand remedy applypond Rugg

orof accident mistake.trial thefor a new upon groundcourt
230, is overruled.S., c. s. 1. TheP. exception

Oasedischarged.
All concurred.

Rockingham,
3,May 1910.

Hamptonv. a.a.Rowe & &

paymentremedy of aone who seeks to avoid sewer taxThe sole of on the
applyillegal abatement,is to to the selectmen for anground of assessment

refusal,neglect seasonably petitiontoin of their or file aand the event
purpose.superior court for a likein the

ordinarily enjoin tax,equity thenot collection of aA of will as ancourt
plain adequate remedy.a andapplication furnishesfor abatement

Equity, to the collection ofBill in a tax.enjoin Trial by
term,from 1910,court. Transferred thethe ofJanuary the

Plummer, J., on the defendants’court by tosuperior exceptions
of their motion to dismiss the bill anddenial to thethe granting

the collectionof a of the tax.injunction restrainingtemporary
of bill were inThe the substance as follows:allegations The

6, 1908,at atown of held JunespecialHampton, meeting voted
79, Statutes,the of Publicto andadopt provisions chapter to con-

at ina common sewer Beach the townHamptonstruct of Hamp-
ton, convenience and health.for the The sewer was con-public

1908,in and the thestructed selectmenfollowing year assessed
real estatewhose waseach benefitedperson specially hisupon

S., 79,thus incurred c.of the s.share andexpenses com-(P. 4)
assessment to the collector of taxesmitted the with a warrant to

S., 79,c.P. s. 5. Thecollect the same. are theplaintiffs per-
assessed,whose real estate the taxes weresons andupon they

this the town and the taxproceeding against collectorbring to
the taxthe collection of and the sale of theirenjoin property.

attack the assessment theThe uponplaintiffs following grounds:
warrant,That the vote taken the second article inupon the at(1)

6, 1908,held Junethe wastown-meeting andspecial voidillegal
andit involved thebecause ofraising appropriating andmoney,

incast were not number to halfequalthe ballots one the number
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onborne the check-list of the town at the annualof voterslegal
S., 40, ;such e. s.election next preceding special meeting (P. 4)

District,that Beach which wasthe Hampton organ-Village(2)
Statutes,1907,in Publicized under 53 of the for thechapter

others, of and mainpurpose, among constructing maintaining
sewers,drains and the whichcommon embraced territory through

built,wasthe sewer in and that the had notdistrictquestion
79, Statutes;the of Public thatadopted provisions chapter (3)

district,of the existence of the the town had no authoritybecause
district,in hadconstruct sewer the and the districtto the because

79, hadnot the of the noselectmenadopted provisions chapter
S., 79, 2,the c.to construct sewer therein ss. orauthority (P. 10),

to assess thethe benefits upon plaintiffs’ property (s. 4).

for theSamuel W.Emery (of Massachusetts), plaintiffs.

Eastman, Gardner,Seammon for the defendants.

to bill shouldBin&ham, motion dismiss theJ. The defendants’
the sectionThe afforded plaintiffs byhave been remedygranted.

79, Statutes, of their taxes6, byfor abatementPublicchapter
refusal,selectmen, orin case of theirto the and neglectapplication

timecourt within the there prescribed,to theby superiorpetition
in assessment ofto redress errors theis and anyplain adequate

ille­“the whole iseven assessmentwhich they complain, though
Portsmouth,v. 52Cent BankTen SavingsRockinghamgal.”

386;375,17, Concord, N. H. Edes v.30;H. v. 56N. Brown
Boardman, 580, 584, 585, ; 60 N. H.589­ v.PerleyN. H.58 Dolloff,

167;State, N. School504; Tel. Co. 63 H.Cheshire v.County
District, N. H. 8. ItCarr, 201;H. v.Districts. 63 N. Canaan 74

indi­thebut statuteis not an adequate remedy, plainlymerely
the forremedycates that it was intended to be availableonly

Boardman,Edes 58that v.errors can be corrected on appeal.
580, inIn the the courtH. latter caseN. 591-594. (p. 594),

53,11,10 and Statutessections Generalchapterconstruing
S., 10, a the abate­59,c. which forss. remedyprovided(P. 11),

“assessed, The one who isof said: ofappealment taxes annually
an accountin the exhibition of must be broughtnot delinquent
taxation; and hisafter notice of on appealwithin nine months

limitation oforder be made as Therequires.such must justice
time, andnature of the remedy,the limitation of thethe equitable

intended to be bythe and mischiefs suppressedpublic private
limitations, the townthere no other remedythese show is against

6The fact that sectionerror correctiblefor onany appeal.”
which be to ninetylimits the time within an takenmayappeal
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months, and aof nine does notinsteaddays require compliance
account,with 51 of the Public Statutes as to anchapter exhibiting

its in here innot alter the particulardoes moaning question.
“ bill,another forThere is also the which isground dismissing

...that it a to theis of a taxpreventproceeding payment
which courts of will notby injunction, equity assumeordinarily

do,to and never in a case like this.” v. 60 N.Perley H.Dolloff,
505;504, Portsmouth,Ten CentRockingham Savings Bank v.

Concord, Howland,Brown Brooksv. v. 58 N. H.supra; supra;
98, 100.

Bill dismissed.
All concurred.

Hillsborough,
3,May 1910.

v.a.Ledoux & Nashua.

damagesin an resultingWhere the declaration action for from an unsuitable'
highway alleges giventhethat notice of defect was to municipalitythe as

statute,by questionrequired the whether the reasonablynotice was suffi-
, findinginvolving acient is one of fact and cannot uponbe determined

demurrer.

Case, the statute ofupon highways. The plaintiffs’ declara-
“that said oftion Nashua wasalleges city notified in inwriting

59, 2,accordance with section of thechapter Laws 1898,of a long
before,time to wit six months.” The defendant demurred upon

itthe that had not been notified asground required saidby section
2. Transferred without from theruling term, 1909,September of

Wallace,courtthe C. J.bysuperior

(Mr.L. Hollinan and WasonStephen Moran Wasonorally),
for the plaintiffs.

H. brief andWilliam Barry (by for theorally), defendant.

Peaslee, J. The declaration inalleges terms notice in accord-
statute,ofwith the theprovisionsance and the demurrer must be

The causesoverruled. for theassigned demurrer are merely
the fact of noticedenials of to thepursuant statute. They might

bar,inbe aswell pleaded they present fact;issues of but they
saidbe to raise anhardly issue of lawcan as to the sufficiency of

declaration.the
31.lxxv.VOL.


