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Hillsborough,
July 1, 1910.

MAxcHESTER v. HopgrE 4 a.

Where it has been judicially determined that the rights of abutters upon a
street are subordinate to a reasonable public use, and that their occupation
of the way prevents public travel thereon, the municipality may be allowed
to tax as costs the reasonable counsel fees thereafter incurred in securing
an order for the removal of the obstructions complained of.

Bivr v EQuiTy, for an injunction. Transferred from the Jan-
uary term, 1910, of the superior court by Pike, J. The subject of
the litigation has been transferred to the supreme court three times :
78 N. H. 617, 74 N. H. 468, and ante 166. After the second de-
cision, on April 6, 1908, the plaintiff moved in the superior court
that the defendants be ordered to remove all incumbrances on Wil-
low street maintained by them, and that if the defendants resorted
to further litigation in the matter they should be ordered to pay
all the plaintiff’s further expenses in obtaining the relief sought.
The defendants resisted the issuance of the order of removal on
the ground that the fact should be determined whether certain
articles actually interfered with the travel on the street, claiming
the right to occupy the street as they were then occupying it.
After the third decision an order of removal was made; and the
court allowed counsel fees since April 6, 1908, as costs, subject to
the defendants’ exception.

George A. Wagner, David 0’7'083, and Taggart, Tuttle, Burroughs
4 Wyman (Mr. Wyman orally), for the plaintiff.

Burnham, Brown, Jones § Warren (Robert L. Manning orally),
for the defendants.

WALKER, J. Upon the transfer of this case reported in T4
N. H. 468, it was determined that «the legal title to one half of
Willow street, with the right to use the whole of it for any pur-
poses for which a way to the cemetery could be used, at one time
was and still is vested in the city as trustee for the public.” In
effect, the holding was that the defendants’ rights in the street
were the rights usually appertaining to abutters on a street, and
that their occupation of the street or any part of it was subordinate
to the reasonable use thereof by the public as a way to the ceme-
tery. The legal rights of the parties to the use and occupation of
the street were thus definitely adjudicated, and further litigation
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upon the subject of the occupancy of the street was rendered im-
probable and seemed to be unnecessary. Subsequently, on April
6, 1908, in the superior court the defendants resisted the plaintiff’s
motion that they be ordered to remove all obstructions erected or
maintained by them upon the street the effect of which was to
unduly interfere with the use of the way as a street, and the question
whether the order should be entered was transferred to this court.
Tpon the facts disclosed the court said: <«It is found that the
defendants have so enclosed and incumbered the street as to prevent
all travel upon it. This means, as we understand it, that the de-
fendants not only use the half of the street adjacent to the ceme-
tery for purposes other than travel, but so use the half adjacent to
their own premises as to wholly exclude the city from its use, and
is equivalent to a finding that the use made by the defendants is
inconsistent with the reasonably free use of the street as a way to
the cemetery. Therefore, as the case stands, the plaintiff’s motion
should be granted and an injunction issue accordingly.” Manches-
ter v. Hodge, ante, 166, 167.

It appears, therefore, that on April 6, 1908, when the plaintiff
was seeking for a final order in vindication of its legal rights as
already adjudicated, the defendants were so occupying the street,
or that part of it adjacent to their premises, as to wholly prevent
travel thereon. That such occupation by them was unreasonable
and inexcusable is a mild characterization of the fact. The defend-
ants, understanding the situation and the effect of their acts in
preventing travel on the street, objected that before an order of
removal could be made with reference to the half of the street adjoin-
ing their land there should be a trial of the fact whether certain arti-
cles did actually interfere with the travel. But it had already been
determined that their ocoupation of that half of the street impeded
and prevented the travel on the street which it would otherwise ac-
commodate, and no evidence is disclosed indicating any attempt on
their part to remove any of the obstructions on that side of the
street. In other words, the case does not show that they were
seeking to do what is reasonable in view of the legal rights and
demand of the plaintiff. If any question of real importance should
arise as to what encroachments should be removed in order to ren-
der the street reasonably free for travel to and from the cemetery,
it can be conveniently determined after the defendants, in the exer-
cise of a reasonable judgment, have cleared the street of such ob-
stacles maintained by them as they believe the public travel
demands. An itemized specification of the things to be removed
might be impracticable.

In view of the foregoing facts, we are of the opinion that the
court was justified in allowing as costs reasonable counsel fees
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incurred since April 6, 1908, by the plaintiff in obtaining the oxder
of removal. If the issue is whether the defendants have unreason-
ably and defiantly prolonged the litigation since that date, we

cannot say that the superior court was not justified in finding the
fact for the plaintiff. Fowler v. Owen, 68 N. H. 270; Hersey v.
Hutchins, 71 N. H. 458.

Ezception overruled.
All concurred.

Coos, %
July 1, 1910.

WHITE v. FERNALD-WoopwarD Co. ¢ 1., BARTLETT,
Claimant.

‘Where a promissory note is secured by insurance of the property of the
maker, who is insolvent, a subsequent holder is entitled to the avails of the
policy in the hands of the original payee, as against the latter’s creditors.

‘Where the payee of a note transfers it in good faith and for a valuable con-
gideration, his creditors cannot thereafter charge the maker as trustee of
such. payee, on the ground that they had no knowledge of the transfer
when their action was begun.

FormreN ATTACEMENT. Issue between the plaintiff and the
claimant. Transferred from the December term, 1909, of the
superior court upon the plaintiff’s bill of exceptions allowed by
C hamberlin, J.

The principal defendants are copartners, Woodward hereinafter
mentioned being a member of the firm. The trustees are the
Burbank Company and the Orient Insurance Company. May 23,
1907, Woodward had a claim against the Burbank Company for
$6,000, evidenced by a promissory note of that date. The note
was secured by a pledge of shares of the capital stock of the
Burbank Company, which proved to be worthless, and by a verbal
agreement that the company’s stock in trade should be kept
insured for Woodward’s benefit. February 4, 1908, the Burbank
Company’s property was destroyed by fire, and three days later
the corporation gave Woodward an order upon the Orient Insur-
ance Company for the payment of the insurance money to him,
the amount collected thereon to be applied in part payment of the
note for $6,000. February 13, 1908, the insurers accepted the
order, and a receiver appointed by the court has in his hands
$3,060.84 collected thereon.




