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Hillsborough,
1,July 1910.

Hodgev. a.Manchester &

uponrightsjudicially of abutters adetermined that theit has beenWhere
use, occupationpublic and that theirto a reasonablestreet are subordinate

thereon, municipality maypublic beway prevents the allowedtraveltheof
securinginfees thereafter incurredcounselto tax as costs the reasonable

complained of.of the obstructionsan order for the removal

Jan-Equity, from thean TransferredBill IN for injunction.
Pike,1910, ofterm, J. Theof the court by subjectsuperioruary

times:the court threetransferred to supremethe has beenlitigation
617, de-468, and ante 166. After theN: H. N. H.74 second73

6, 1908, in the courtcision, the movedon superiorApril plaintiff
Wil-all incumbrances onordered to removethat the defendants be

ifthem, that the defendants resortedandstreet maintainedlow by
be ordered toin the matter shouldthey payfurtherto litigation

in the relief sought.all the further obtainingplaintiff’s expenses
of the order of removal onthe issuancedefendants resistedThe

determined whether certainthat the fact should bethe ground
street,the travel on the claiminginterfered witharticles actually

were then it.street as they occupyingto thethe right occupy
made; and theremoval wasthird an order ofAfter the decision
costs,6, 1908, toas subjectcounsel fees sincecourt allowed April

the defendants’ exception.

Tuttle,Gross, Burroughs &andDavidGeorge Taggart,A. Wagner,
for the(Mr. plaintiff.Wyman Wymanorally),

L.Brown, ManningBurnham, Jones Warren (Robert orally),
the defendants.for

in 74of this caseWalker, the transfer reportedJ. Upon
half ofto one468, that “the titledeterminedH. it was legalN.

it forstreet, anyto the whole of pur-the usewith rightWillow
used, at timebe onecouldcemeterya to thefor which wayposes

Infor thein the as trustee public.”is cityand still vestedwas
in the streetthat the defendants’effect, rightswasthe holding

street, andon ato abuttersthe appertainingusuallywere rights
it was subordinateor ofof the street any partthat their occupation

the ceme-a tothe as wayuse thereof by publicreasonableto the
ofthe and occupationof the to useThe partieslegal rightstery.

furtherand litigationwere thus definitely adjudicated,streetthe
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im-renderedof the street wastheof occupancytheupon subject
onto be unnecessary. Subsequently, Apriland seemedprobable

resisted thecourt the defendants6, 1908, plaintiff’sin the superior
all obstructions erected orto removebe orderedmotion that they

the street the effect of which was tothem uponmaintained by
street,a andof the as thewith the use way questioninterfereunduly

was transferred to this court.should be enteredthe orderwhether
“ It is found thatthe court said: thethe facts disclosedUpon

and incumbered the street as toso encloseddefendants have prevent
means, it,as we understand that the de-it. Thisall travel upon

half the touse the of street the ceme-fendants not adjacentonly
travel, but so use the halfother than tofortery adjacentpurposes

use,exclude the from andas to itswholly citytheir own premises
that the use made theto a defendants isbyis equivalent finding

free use athe of the street as towith reasonably wayinconsistent
Therefore, stands,as the case the motionthe cemetery. plaintiff’s

and an issue Manches-should be injunctiongranted accordingly.”
ante, 166,ter 167.v. Hodge,
therefore, 6, 1908,that on when theIt appears, April plaintiff

for final order in vindication of itswas a aslegal rightsseeking
street,the defendants were so thealready adjudicated, occupying

that it to their as toor of adjacent premises, wholly preventpart
That them was unreasonabletravel thereon. such occupation by

a mild characterization of fact. The defend-and inexcusable is the
ants, and inthe situation the effect of their actsunderstanding

street,travel on the that before an order ofobjectedpreventing
could be made with reference to the half of the streetremoval adjoin-

atheir land there should be trial of the fact whether certain arti-ing
did interfere with the travel. But it hadcles beenactually already

of halfdetermined that their that of the streetoccupation impeded
and the travel on the street which it would otherwise ac-prevented
commodate, and no evidence is disclosed onindicating any attempt
their to remove of the obstructions on that theside ofpart any

words,In thestreet. other case does not show that werethey
to do what is reasonable in of the andviewseeking legal rights

Ifdemand of the of real shouldplaintiff. any question importance
as to what encroachments inarise should be removed order to ren-

the free for toder street travel and from thereasonably cemetery,
defendants,it can be determined after the in theconveniently exer-

acise of reasonable have cleared the street of such ob-judgment,
asstacles maintained them believe the travelby they public

An itemized ofdemands. the to be removedspecification things
be impracticable.might

facts,In view of the we are of the that theforegoing opinion
court was in as costs reasonable counsel feesjustified allowing
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6,1908,incurred since tbe inApril by plaintiff tbe orderobtaining
of removal. If tbe issue is whether tbe defendants have unreason-

andably date,tbedefiantly prolonged since that welitigation
cannot that the courtsay was not insuperior justified tbefinding

Owen,fact for the 270;Fowler v. 68 N.plaintiff. H. v.Hersey
Hutchins, N. H. 458.71

overruled.Exception
All concurred.

Coos,
1,July 1910.

v. Tr.,Bartlett,White Fernald-Woodward Co. &
Claimant.

secured,promissory by propertya note isWhere ofinsurance the of the
maker, insolvent, subsequentaiswho holder is entitled to the avails of the
policy original payee, againstin the hands of the as the latter’s creditors.

payee gooda inthe of note transfers itWhere faith and for a valuable con-
sideration, chargecreditors cannothis thereafter the maker as trustee of

payee, ground theyon the that knowledgesuch had no of the transfer
begun.their action waswhen

Foreign Attachment. Issue between tbe and tbeplaintiff
term, 1909,from tbeTransferred Decemberclaimant. of tbe

court tbe bill of allowedupon plaintiff’ssuperior exceptions by
Chamberlin,J.

defendants areTbe Woodwardcopartners, hereinafterprincipal
a member of tbe firm.mentioned Tbe trustees arebeing tbe

and .23,Burbank tbe Orient InsuranceCompany Company. May
1907, bad a claimWoodward tbe Burbank foragainst Company
$6,000, aevidenced note of thatby promissory date. Tbe note

secured a of shares ofwas tbe stock ofby pledge tbecapital
worthless,whichBurbank to be and a verbalCompany, proved by

that the instock trade should becompany’sagreement kept
4, 1908,for Woodward’s benefit.insured tbe BurbankFebruary

fire,was and three laterproperty destroyed byCompany’s days
Woodward an ordertbe the Orient Insur-corporation gave upon

tbe of him,ance for tbe insurance toCompany payment money
thereon be inamount collected totbe of tbeapplied part payment

$6,000. 13, 1908, tbenote for insurersFebruary tbeaccepted
order, and a receiver tbe court inhas hisappointed by bands
$3,060.84 collected thereon.


