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petition proceeding depositions',A for of is inan abatement taxes a civil which
may be and used.taken

depositiongive pendinga is summoned to Ms in aWhether witness who matter
supreme may properly inquiriesbefore the court refuse to certain ofanswer

produce subpoenaand to documents described incounsel a is aducestecum
question by court, by appointedof determinable the andlaw not referees to
try the facts.

greater right proof posses-documentaryA has no towitness withhold in his
orally ;sion than to refuse to as knowledgeanswer to matters within his

upon proper demand,and in theeither case he must disclose facts a unless
by specificprivilege.excused some

petitioner allegesan propertya for abatement ofWhere taxes that other than
value,appraised anyfullhis is at its evidencenot tends to thewhich show

property taxingintrue value of other the isdistrict material and relevant.
immediatelyA is not a proceedingwitness who interested in for the abate-

ment of refuse to disclosetaxes cannot material and relevant facts as to the
property, groundonvalue of his own the that such evidence will reveal the

private mayhis and pecuniarydetails of business affairs result to his dis-
advantage.

objection sought byto taking deposi-The that evidence be obtained the of a
incompetentor by oppositetion is irrelevant be party,must made the and

witness;by inquiries clearlyif thenot the but are illusory, and have no
issue,in duty magistrate,reference to the matter it is the uponof the

witness,objection by putthe questions.to refuse to the

Motions, the witnesses,that twoby plaintiffs, summonedduly
aunder for the of tocaption taking be used ondepositions the

of the taxes,trial for abatement ofplaintiffs’ petition be directed
to answer certain to them in theinquiries put course of their exam-
ination and to certain documents inproduce obedience to a subpoena
duces tecum served each.upon

26, 1909,October the filed in theplaintiffs court asupreme peti-
fortion abatement of the taxes assessed themagainst the stateby

1909,board of for the andequalization threeyear referees were
to hear the andappointed report the facts.parties The petition
substance,in that the board ofalleges, equalization theappraised

road, stock, and therolling ofequipment lines thecomprising
Boston & Maine in Newsystem at a sum inHampshire excess of

thereof,the true value and also fixed the valuation of such prop-
for of taxationerty at apurposes greater of its truepercentage

value than that all otherplaced upon taxable in the state.property
For the of whether thepurpose showing valuation of railroad

33.VOL. lxxv.
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and to the of certainwas equal appraisalproportionalproperty
Manchester,of the of the plaintiffsthe assessorsby cityproperty

Varick,Thomas R. and of thetreasurersummonedduly manager
B. and William B. treasurer of theVarick Burpee,John Company,

ato testifyElliott beforeCompany, magistrateManufacturing
The Varickto take served uponauthorized depositions. subpoena

him the of insurance thedirected to produce policies upon property
theVarick that served upon Burpee requiredof the Company;

“ books, inor hisof all accountsthe inventoriespapers,production
control, to stock in tradeor his show theunder tendingpossession

thereon,insuranceElliott and theof the Manufacturing Company
1909.”1908 andthe yearsfor

1910,18, in to theVarick responseappeared subpoena.August
the ofnot estimate of amountthat he could anyHe testified give

in Varickstock trade of the Company,carried theuponinsurance
inhim mentioned thedid not with the policiesheand that bring

“that our busi-because he considered werethey privatesubpoena
ness',” it “an to our business toand that would be injury produce

ofto other as to the amountHe declined answer inquiriesthem.”
tothe that the information be elicitedon soughtinsurance ground

irrelevant, furnish a the insuranceand refused to schedule ofwas
The wit-the which issued thecompanies policies.without naming

in trade of the Varick Companythat the stockalso testifiedness
1909, $140,0001, fromwas worthfairlythe year Aprilfor ending

$250,000, for$150,000 for than butand could be lessreplacedto
inthatto He then testifiedhe was unable state.much lesshow

1909, ofand brother the interests twohe his purchasedSeptember,
he to state thein the Varick but declinedCompany,ownersother

histherefor, that the transaction wastheon groundpaidprice
business.private

31, 1910, he was unable to statetestified thatBurpeeAugust
forin trade of the Elliott Companythe stockof averagethe value

1909,1, and had made no forexaminationending Aprilyearthe
information; that he thethe supposedof obtainingthe purpose

no at-he had madeof stock were preserved, althoughaccounts
the to learn whatand had not searched booksfind themtotempt

show; not with him the books andthat he had broughtwouldthey
in the and should decline to makeenumerated subpoenadocuments

and of thepoliciesthe accounts insuranceas to stockdisclosureany
he had the directors anduntil consultedElliott Company

counsel.
1910, in the6, for the movedcounsel plaintiffsSeptember

to answer the ques-witness be orderedthat eachcourtsupreme
to documentsto him and the hereinbe-producetions propounded

described.fore
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B.(OliverBranch Branch Branch for the plaintiffs.orally),

Eastman,Edwin Or. for the state.attorney-general,

Sullivan,Patrick II. for the witness Varick.orally,

Burnham, Brown, (BobertJones L.Warren Manning orally),
for the witness Burpee-

Pajjsons, J.C. The for abatement is aplaintiffs’ civilpetition
in which have the tocause take the ofthey right deposition any

S., 225, 1;for use at trial. c.witness the P. s. Petition,Bancour’s
172,175; Barron,H.N. H.66 v. 38 N.Hayward 366. Witnesses

summoned torefused disclose andduly documen­having orally by
facts claimed both issue,to be materialtary proof parties to theby
are to somethe entitled whichparties procedure the ofby question

in thelaw involved refusal to answer can be settledauthoritatively
reasonablewith Thepromptitude. toonly objection the procedure

considered,and the oneadopted, only is the that thesuggestion
of the witnesses’ to answerquestion should beobligation submitted

whoto referees have been to the facts.appointed try
Whatever rule the referees inmay properly guide the admission

of (Doe, J.,or evidence when before them inrejection produced
Co.v. 455,Cocheco 51 N. H.Mfg. and whateverStrafford, 476),

if have toany, they may enforce theirpower, rulings by ordering
ofthe commitment recalcitrant witnesses thembefore atappearing

trial, isthe no whichground perceived haveupon they authority
controlto more than the whichtrial have beenthey commissioned

Ifto conduct. theby of thequestion witnesses’agreement obliga­
them,hadtion been referred to their decision have beenmight

andmorally but no suchperhaps legally binding; course has been
That commitment theadopted. upon by themagistrate referees

would had nohave of the witness’ forjurisdiction petition release
habeas is too forupon plain discussion. wit­corpus, Whether the

nesses’ fromexcuses them disclosure is aprivilege ofquestion law
this court decidewhich must for itself.

In this between the state,andcontroversy the inplaintiffs which
interested,the witnesses are not theimmediately complainfitnesses

arethat asked to disclose oralthey by and thetestimony produc-
tion of written matter in their ofpossession details their private

for the ofaffairs benefit The of theirstrangers. ground objection
is be,not but it seems tovery clearly presented, aside from a natu-
ral disinclination to make disclosure ofpublic affairs,their business

inthat such disclosure somemay result toway their pecuniary
“No shall ...subject be .disadvantage. to .compelled
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of. evidence himself.” Bill art. 15.furnish against Rights,
article relates to criminal v.only.But this Woodproceedings

Weld, 367, 368. It has been thatSmith not suggested(N. H.)
thethe the for ofto or requests productionresponse inquiries

to incriminate either of the witnesses.would tendpapers
There at time in of whetherwas one England diversity opinion

to to whichcould be factscompelled testifya witness might expose
loss, ato a suit or to which was settled byhim civil pecuniary

aa cannot law tobythat witness refuse answerstatute declaring
that tothe the answer tendmayrelevant question upon ground

debt,a or is to a civil suit.he owes otherwise subjectestablish
5, has111, This statuteo. 37 been46 Geo. 1806). generally(May

Ev.,as the law. 1 Gr.in this country correctlyaccepted declaring
It in in 1825452; Ev. s. 2223. was so held this state3s. Wig.

159,3 N. a that notH. conclusion doesv. 162),Upham,([Copp
A nohave been since witness has greaterto questioned.appear

of themto facts by documentary proofconceal withholdingright
tothan to refuse to answer matters withinorallyhisin possession

inno com­There is difference betweenhis knowledge. principle
Loveland,10truth either Bull v.of the method.byproofpelling

226, 240;9, v.14; v. 14Burnham Gray, AmeyPick. Mowbray,
Ev., case,373; 3 s.9 2193. In either the evi­EastLong, Wig.

called for must be unless itsproducedwhen properly pro­dence
That the disclosuresomebyduction is excused specificprivilege.

in to the witness isresult loss or distaste­pecuniary personallymay
anot suchto him is privilege.ful

thewitnesses are disinclined to disclosenaturallyWhile the
for benefit of third thebusiness the parties,their privatedetails of

in of onewhen the administration isto do so required justiceduty
ofthem members a civilized community.asupondevolving

eachsuch of to memberprotectionfor theduty, promiseExcept
the twelfth article of the bill of andthe community by rights,of

laws,the tofor recourse to declaredbya certain remedy wrongof
article,of fourteenth would ofeach the besubject bythebe right

This is of theremedy judicial procedure partno value. through
of from theto each member the communityguaranteedprotection

article, and to which each mem-the twelfth effectbycommunity,
tosame article declared to be bound contribute hisis theber by

whenand to his service neces-of the expense yield personalshare
no ofcould administration withoutThere be judicial rightssary.

of the and theirservice of members effortscommunity,the personal
be if other of thewould futile members communitysuch officersas

to,of, other evidence as theor controversyknowledgepossessing
their when The ser-to servicesyield necessary.not obligedwere

inin at thethe witnesses obedi-by caption. rendered appearancevice
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to the was not toence doubtless them and wassubpoena agreeable
Inconvenience,not sacrifice.without mone-pecuniaryperformed

loss, or disinclination did not anas excuse fortary they regard
the their Neither is a validdisobeying subpoenarequiring presence.

for toexcuse failure or the ducesobey tecum. Thetestify subpoena
is whichservice one are bound to andrender forthey constitutionally

can obtain fullwhich they whenperhaps recompenseonly they may
to ask like frombe the The con-compelled protection community.

declares,stitution and butmerely does not createrecognizes the
in the theduty. “Every person exceptkingdom, sovereign, may

called and is bound tobe evidence to theupon best of hisgive
of factupon any material and to anknowledge question relevant

courts,in ofissue tried the unless he can showany queen’s some
J.,Willes, Fernandez,in his favor.” in Ex 10exception C.parte

“3,B. N. 39. ForS. three hundred it has beenyears asrecognized
fundamental maxima that the . . . has a topublic right

Ev.,evidence.”man’s 3 s. 2192.every Wig.
in theOne issue iscase at rateprincipal what the taxplaintiffs’

“should be assessed so that bethey taxed at amay rate as nearly
as be to themay rate . .of taxation .equal average upon

other theproperty state.” suchthroughout Unless property
taxation,the state is at its fullthroughout appraised value for the

of thedetermination rate involves more than aaverage something
mere arithmetical calculation. That in taxorder to all property

it is as to value standard,it the sameequally necessary by as to take
taxfor the the same of the found,value whenportion is a plain

mathematical which as matterproposition of law has thor-been so
considered this court thatoughly by is nowcomment for.uncalled

claim,The thatplaintiffs’ other than isproperty theirs not appraised
value,taxation at fullfor its makes an issue as to the true value of

taxable in theall state.property The evidence from thesought
witnesses, both andoral somedocumentary, tohaving tendency

valuethe of theestablish stock in trade of the two corporations,
directed,which theto wereinquiries was all material and relevant

the issueto raised. Whether the for certainprice paid interests
John B. Yarickthe ofCompany the which a wit-(one questions

ness declined to will be of in theanswer) weight valuedetermining
inof the stock trade of the would seem tocompany upondepend

inwhether the stock trade was or not mainthe element in deter-
ofthe value the interestsmining sold and purchased. thatUpon
views are entertained thequestion opposite by witness and counsel

for the Itplaintiffs. be that when themay evidence is presented
matter, relevant,the trial theat will be found toothough remote

aid triers.to the It is that the that theprobable request questions
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tomotions should be sent the referees for determina-raised theby
inis with this view.thoughttion made

of for atBut the the usetaking depositionsstatute authorizing
totrial be accommodate the witnesses. Thethe cannot repealed

statute, Barron,detailed at in 38of the v.length Haywardhistory
366, the ruleH. that which must at the ofN. -shows govern taking

the will atcannot be whether matter bethe deposition competent
trial, itmust whether oc­but be be. themerely may Briefly,the

for was found in the of of law tothe statute courtsinabilitycasion
de into be taken beneesséand used trialsauthorize depositions

thethem. It was the of to have all witnessespartiesrightbefore
viva vocebefore Ifand examined the thejury. personalproduced

secured,the could not be the con­of witness withoutattendance
of other the evidence could not bethe obtainedparty exceptsent

an inand aid of the suitauxiliaryresort to equityby proceeding
relief, time,fromlaw. extended time to was initiated-­Statutoryat

III, 63, 40,e.in 13 Geo. ss. 44.in 1774.England
that-It has the courts of thisbeen suggested jurisdiction pos­

to offor the absentgreater power provide depositionssessed taking
than was entertained common-law courts. Russell v.bywitnesses

159, however,was,H. 162.35 N. con­Special authorityFabyan,
21, Laws,statute of June Prov.the 1701.by provincialferred

20;1716, 1 H. 689.*N. Laws. ByProv.ed. (Batch, p.p. ed.),
statute, was take wit­to when thethis power given depositions

nesses, sea,of their to thanreason moreby twentygoing living
sickness,tried,where the was tofrom the cause be age,miles place

were rendered of travel andinfirmity,other bodily incapableor
Thein court. statute received various modificationsappearing

Barron;v. but as it the thatin existed at timedetailed Hayward
S., 200,c. s. the of wit­was decided deposition anycase (C. 13),

taken, atbut could not be used facts existedcould be unlessness
of trial which were considered sufficient to establishtime thethe

* 21, 1701, appearsAlthough the act of June to be the earliest affirmative
authority province testimony court,statutory takingin the for the of out of

May 28,subject negative passedearlier considered in Anform. actthe was
1686,provided: Testimony any“That inno or is Civil Case to beAffidavit

Holden,Tryal excepttheof the Court is some Mem-out where beforetaken
Court,greatat a thethe Council where the Witness is distance fromofber

coming, presenceincapable Tryal,to inor bound before andof the thenSeaor
had,Opposite mayparty givenif he and Noticebe seasonable betheof

giveinand all Cases to theirhim thereof: witnesses Criminal Evidenceto
105,(Batch,open ed.), pp.1 N. Prov.Court.” H. 817.Lawsin

by 1647,perhaps explained May, adopted duringofact is the act theThis
Massachusetts, byas : “Andwhich was it is ordered thisunion with follows

thereof,Authority any Magistrateand That one or CommissionertheCourt
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for thetrial. As the reasonnot attend thecouldthat the witness
trial,thewitness to attendof thethe inabilitywas probabletaking
com-all matters that becomeas to mightofthe necessity inqbiring

thewas thatof the statuteTheis contemplationapparent.petent
not in-trial; all mattersthe and hencenot attendwitness would

lostwould beabout, to which the witness testify,as mightquired
in theif not embraced deposition.

210, in the ofS., c. it wass. languageIn 1867 provided1),(Gf.
be takenwitnessthat the of mightlaw deposition anythe present

trial, the adverseand used at the unless party pro-in a civil cause
theattendance, whenso that he be called to testifycured his might

haveoffered. This extension of the maywas privilegedeposition
in thisfact that the of evidence waybeen due to the preparation

trials,ofin had found of in the conductadvance been advantage
from the incon-it desired to further relieveor because was parties

of wit-attendanceand the personalvenience expense attending
nesses, an the earlierhad been considered incidental ofwhich object

Barron, 366, But thev. 38 N. H. 370.Haywardlegislation.
clearer the themakes legislative permissiveonly object:change

of the wit-of for thesubstitution the deposition personal presence
to if the wasAs the witness was not be presentness. deposition

used, reliedof evidence could not safelythat method bepresenting
the contained all of the witness’ knowledgeunless depositionupon
be To narrow the of thethat tocompetent. partymight right

trialthesuch as would be admittedcertainlyinterrogatories upon
and Towould the statute defeat thenullify legislative purpose.

Court, mayby testimony anyAuthorized thereunto the General oftake the
years above,age, repu-person understandingof fourteen of or of sound and

tation, any Case, Criminal, keepin Civil or and inshall the same his own
Court, Recorder, public Notaryorhands till the deliver it to the or Clerk of

writs, Recorded, nothing mayto be that sothe be altered in it. Provided
any suchthat where witness shall have his abode within ten miles of the

Court, living by infirmity,and there and not disenabled sickness or other the
Court,Testimonysaid so taken out of shall not be received or made use of in

Court, except presentthe the witnesses be also to be further examined about
cases,Capital present,Provided also that in allit. all witnesses shall be

they Baywheresoever dwell.” Ancient Charters of&Laws Mass. 208.
21, 1701, appearsThe act of June England.to have been indisallowed
(Batch, 689,105, 711, 862,ed.),pp.1 DespiteN. H. Prov. Laws 867. such dis-

allowance, unchangedappears compilations 20),the act in the (p.of 1716 1761
11), 22),{p. finally repealed(p. and and1771 was after the termination of the

relation, 20, Laws, 1792,p. repealon June 1792.colonial ed. 402. The followed
1701, 9, 1791,the re-enactment and revision of Februarythe law of on both

15,repeal going Septemberand Laws,the the new intolaw effect on 1792.
1797, 102,441,pp.ed. 450.
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the witness to decline to answer whichpermit questions bemay
at the trial would the andstatutecompetent repeal practically

fact,the Inrestore situation before 1701. isexisting irrelevancy
no concern of the witness. The is one to be madeobjection theby

If the does not to theparty. ofopposite party object competency
evidence,the the witness cannot decline to disclose matters not

inThe rule is that theprivileged. ordinary taking depositions
the without to rulequestions theirmagistrate puts attempting upon

In itcases would be tomany determinecompetency. impossible
then whether the evidence will or will not be receivable at the trial.
There of course be an of Itabuse would bemay power. possible
to ask no reference to the matterquestions clearly illusory, having

hand,in for disconnected with inthe suitsolely entirelypurposes
case,which the is taken. If such were the itdeposition ostensibly

witness,be thewould of the theduty magistrate, upon objection by
McKee, 9,to refuse to such 18Ex Mo. 59questions.put parte

601; Ev.,3 s. 2210. It is not to be that coun­Wig. apprehended
sel will ofsuch an abuseattempt process.

It is further as to value ofthat the the stockinquiriessuggested
in trade call for of trade secrets which arethe exposure privileged.

what in trade of athe value of the stockUpon» ground average
”“aor can be called trade secrettrading manufacturing corporation

has not takenbeen But whatever view be asexplained. might
business,between in ofthe same line of the amountcompetitors

which,the stock in is not a matter astrade of such organizations
taxation,it to secret. therelates to are Onkeepthey privileged

in theorder to enable the state to executecontrary, sovereign power
taxation, aof to make return to thesuch arecorporations required

S., 55,c.P.officers of such stock.each of the amounttaxing year
7, 6; lb., 57, iss. el. e. ss. 4-8. The matter secret.public—not
In the of membersthe search for truth made for protectionlegal

are entitled to all evi-of the thethe and statecommunity, parties
each member of thematter in ofthe or controldentiary knowledge

somematterswhich will aid As to greaterthecommunity inquiry.
thanto disclosewould the witnessesbeinjustice done’bycompelling

matterstheir aid. Suchthe withoutby controversydetermining
Ev.,3are to the evidence. Wig.toexceptions dutygeneral give

2192,2193. have refusedthe witnessesss. As the whichquestions
matter of lawto are asanswer are not theprivileged, plaintiffs

ofit is the dutyentitled But whileto the evidence asked for.
which are notwitnesses all in theirto furnish the facts possession

madenot be anythat shouldthe of dutyprivileged, performance
There seems to bemore or arduous than is necessary.unpleasant

fortheas to price paidconsiderable whether thedoubt question
thematerial atthe B. will beinterest in the John Varick Company
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makedoes not wish to the sametrial; witness public,and as the
the before the referees theto attend hearinghe volunteershould

in thenot be insisted upon deposition.shouldquestion
The motions are granted.

All concurred.

Strafford,
4, 1910.Oct.

Mfg.v.Turner Cocheco Co.

employer,againstnegligence an certain deemed suffi-of evidenceIn an action
injuries complainedfinding the resulted from ana that ofcient to warrant

knowledge, concerningdanger hadthe defendant butof whichabnormal
plaintiff and the risk of he did notnot informed whichthe waswhich

assume.
compelled upon the instant different avenues ofis to choose betweenOne who

chargeable negligenceescape danger as matter ofis not with lawfrom
adopts the more hazardous course.hebecause

contrary finding, objectionableit is be assumed thatof a toIn the absence
jury,opening disregarded byby in thecounsel an statement wereremarks

specificconformity of the court.in instructionswith
argumentinto aside because counsel the course ofA is not be setverdict

evidence, especiallyin andan inference from factsunwarranteddraws
explanation.andan immediate retractionthere iswhen

argument is not ob-in that medical were “retained”A statement witnesses
paythey partyjectionable, in the of thethere is evidence that werewhen

testimony especially hiscalling favorable to cause.them and that their was
by argumentin does not consti-statement of the counselAn erroneous law

error, by properif instruction of the court.correctedtute reversible
sufficientlyphotographs accurate to authorize their admission asareWhether

question by the trial court.is a of fact determinableevidence
opinion expert apparentit is thatof an is admissible when with-The witness

testimony jury might not form from factssuch the correct conclusionsout
in evidence.

possess special knowledge may permittedfound to be toWitnesses who are
questionsopinions response hypothetical upongive intheir to based facts

in evidence.
ground irrelevancyobjection regardedAn on the of be asto evidence will

unless made at the trial.waived
suit,employed by party mayperson aIf a called as a is to the he bewitness

discrediting testimony, thecross-examined a of extent ofwith view his
inquiry presidingbeing thesuch an a matter the discretion ofwithin

justice.

Case, for Trial and forverdict thepersonal byinjuries. jury
term, 1908,Transferred from of thetheplaintiff. September supe-


