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but of title value. In such a ease thepriority, .and defendant is
.entitled to a trial. “In all actions for tojury theinjury property,
trial included the assessment of theby jury plaintiff’s damages,
when the verdict him.was for This we as an essentialregard part
of the trial intended to be secured theby jury constitution.”by

Towle, 57,East v. 48 N. H. 64.Kingston
The suit is tonot one redeem or foreclose. The seeksplaintiff to

•defeatthe defendant’s amortgage by title. Thereshowing superior
is no in the case that he desires to redeem.suggestion Nor does
he aseek foreclosure of own thismortgage by Hisproceeding.his.

claimsole here is to recover for adamages wrongful withholding
of the chattels.mortgaged

The inerrs his that the claimplaintiff heassumption asserts is
•an one.equitable He stands a strictupon It is truelegal right.
that he demanded a of the inchattels order thatdelivery he might

;foreclose his demand,them but themortgages upon whether com-
not,with or was no of aplied foreclosure. Hepart was entitled

to the demanded whether hispossession, was atpurpose once to
foreclosure,•commencea or to holdmerely the Leachproperty. v.

Kimball, 34 N. H. 568. He had a to theright possession virtueby
■ofthe he held.title That did notright depend some actionupon
which he to undertake afterpurposed he obtained possession.

circumstances,Under these the defendant was entitled to a trial
by jury.

sustained.Exception
All concurred.

Hillsborough,
1,Nov. 1910.

Attorney-General (ex rel. v. Cross.Moussette)

Same v. Same.

mayor city negative uponthe of aWhere has a the action of the board of
appointments,inaldermen the expressmatter of impliedthe or assent of

mayorthe is essential to the election of a candidate who majorityreceives a
theof aldermanic vote.

Informations, warranto,in the nature of toquo determine the
title of the defendant to the officeof overseer of the ofpoor Nashua.
Transferred without from term,theruling 1910,May of the supe-

Plummer, J.,rior court on anby statementagreed of facts.
1909,In the boardJanuary, of andmayor aldermen proceeded

to the election of an overseer of the for thepoor ensuing year.
relator,Hive aldermen voted for the and four aldermen and the

voted for themayor defendant. The mayor thereupon declared



Attorney-General542 v. Cross. [75-

tie, defendant,a and the who had chosenthe vote to the officebeen
1908, 1909,continued to its infor the dutiesyear perform during-

1910,theterm first information was filed. In awhich January,
was a like voteheld and cast for the same forlike meeting persons

vote,office. asame The declared tie and themayorthe again
continued to the duties of office.theperformdefendant

that,contended for the relator under theIt is statutes-general
Nashua,of thecharter has no to votemayorand the exceptright

vote,ina tiein ease of the aldermanic and that the relator was
overseer of the for 1909 and 1910. It is claimedelected poorduly

had a fordefendant that the to vote over-mayorfor the legal right
in 1909 and 1910 was tothe that there no electionpoor,seer of

votes,reason tie and that the defendantoffice ofbythat rightfully
to hold office the and ofthe until election qualificationcontinues

successor.his

F.A. and Thomas MoranBurque orally),Henry Burque{Mr.
relator.for the

and defendant.B. French brief for theGeorge orally),(by

Young, of NashuaJ. Prior to 1898 the overseers of the poor
165, ; in1878, s. but thatelected c.bywere people (Laws 2)the

“enacted that the board of and aldermen of saidit was mayoryear
thereafter,1894,the first of andJanuary, annuallyon daycity,

vote ofballot and one to be overseermajorelect by by personshall
(c.1893, 285, 47,Laws c. s. 5. The Public Statutesthe poor.”

“ thethat shall have actionthe a upons. mayor negativeprovide7)
;in out in all otheraldermen and mattersthe laying highwaysof

or the ofno vote can be made boardbyand passed appointment
his a at least of allover veto unless vote of two thirdsbyaldermen

If this itselected.” is given ordinarythe aldermen language
ancannot vote for overseer of the butpoor,the mayormeaning,

aldermen; foran election to that office theby ordinarilycan veto
of,and inde-“the board of aldermen” is twomayorwhen spoken

intended, thebodies are each a on actionhaving negativependent
other, case,in was inand there is this as there Catethe nothingof

135,Martin, N. H. that intended70 to show the thisv. legislature
notshould apply.section

defendant,for thethe could not vote themayor legallySince
was thethat the relator the choice of aldermen.taken showsvote

however, wasHe, was not elected when this proceeding brought,
an the or theto election at least assentimplied,because express,

is essential.mayorof the
Petition dismissed.

All concurred.


