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Gerry v. Kennett.

boundary by agreementa line has been locatedthat andit is claimedWhere
thereon, protracted occupation by adjacentofevidence a thea builtfence

survey competentsubsequently and theto a the erection of fence isowners
location; and an limitsprove to such instruction which thetheir assentto

parties surveytheof the acts of the at time of thejury ato consideration
immediately andis erroneous furnishes sufficient cause forafterwardand

setting a verdict.aside

Éntry. Trial and verdict for theby juryWrit plaintiff.oe
term, 1908, ofJune the courtfrom the superior byTransferred

Chamberlin,J.
to the location a linerelated of be-boundaryThe controversy

who were owners of lots of land. Theadjoiningthetween parties,
a certain wire fence was on an line.thatclaimed agreeddefendant

the lineto that which the fence wastended show uponevidenceHis
theand fence established thebybeen surveyed adjoin-located had

afterwardowners, that for some the fence had beenyearsanding
each tothe actual theboundary, partyas occupying uptreated

on his side.fence
to :the court as follows “Anrequested chargeThe defendant

the line be found not fromboundary mayof onlylocationagreed
ofto the actual the but alsomakingastestimony agreement,direct

at and timeof the to the atsubsequentthe conduct partiesfrom 'was made. thatthe Evidence theit is claimed agreementwhich
in the and with the assistancepresencerun a surveyorwas byline

fenceowners, a was erected and has beenthatthe permanentof
arun number of toline so for theyearson the knowl-maintained

and have since of thethat the erectiontheyof both parties,edge
farther,fence on éaeh side and no wouldto theupfence occupied

was in fact anthat there that theagreementawarrant finding
line.” The courtwas refused to theso run the dividing giveline

far as it is inso included theexceptinstruction chargerequested
defendant excepted.and theas given,

“the as follows this Thejury upon point:The court charged
a ais, men about linedisputethat when two havinglaw agree

itand that isit execute agreement,where shall be binding upon
successors, it is a mere verbal understand-and their althoughthem

ofthe the atwas the law therights partiesThat governinging.
when this suit was Sothe transaction involved begun. youtime of
of whatnot theagreement onlyto consider on this questionare

services,Mr.time obtained Lord’s but whattheysaid at theparties
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done,said work was what did at the timewhile thethey theybeing
work and inthe was done afterwardimmediately executingbeing

that if find it was You will intothat executed. takeagreement, you
consideration which the circumstances and the evidenceeverything

indisclose this case—what the evidence as thegiven you upon
stand shows was done.”

Weeks, Foote,Frank Arthur L. (Mr.and Bewail Abbott FooteW.
for the plaintiff.orally),

D. II. Ilill andWalter Niles Niles and Mr.Upton (Mr. Upton
for the defendant.orally),

Walker, J. The instruction should have beenrequested given-­
It is not claimed the thatby there was noplaintiff evidence to
which it was or that it is anapplicable, incorrect statement of the

inlaw of evidence;view the defendant’s but it is that theargued
instruction was inrequested substantially theincorporated charge

which courtthe the issueUpon whether thegave. hadparties
established the line between them by v.parol agreement (Bartlett

63 N. H. itYoung, was for265), clearly the defendantcompetent
show, asto on the thatbearing such anprobability wasagreement

made,in fact that a assisted thesurveyor, ran theby parties, line as
defendant,claimed the that aby fence builtpermanent thatupon

line has been maintained for and thatmany years, the parties have
theiroccupied lots to therespective fence and noup farther. The
had aevidence direct to show thattendency the toparties agreed

the line which the ran.surveyor Their would beacquiescence evi­
dence of an aassent or of Cram,minds. Hobbs 22N.meeting v. H.
130; Elkins, ;v. 39 N. H.Dudley Wilder,78­ Wheelerv. 61 N. H.
2, 7. The defendant was therefore entitled to have the instructedjury
that the acts of the after theparties of the line the sur­running by

and fence,the ofveyor thebuilding evidence,as indicated theby
tended to theprove establishment a lineof by But theagreement.

as limited thecharge given to a consideration of thejury acts of
“the at the time the line runparties was the andby imme­surveyor

afterward.” If thediately court meant thisby thatexpression
the of the fence on thatbuilding line be considered as somemight
evidence of an it didagreement, not amount anto instruction that
the alsojury considermight thatupon evidence ofquestion the acts
of the inparties the fence for inmaintaining andmany years occu­

their lots to thepying fence andup no farther. The wouldjury
understand fromnaturally the that were incharge they limited their

consideration of the evidence to acts of the atparties the time of”“and afterimmediately the of the line. In thisrunning view of the
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case, it is clear that a mistrial result. canmight Nor itnaturally
be said that the error was cured the instructionby that thegeneral

“should consider which thejury andeverything circumstances the
evidence disclose.” The court intend,this remarkby did not and
it is not it,the understoodprobable werejury authorizedthey by
to extend their the limit laidinquiry beyond down the inby court
the sentence.previous

sustained: verdict set aside.Exception

All concurred.

Hillsborough,
6,Dec. 1910.

Leighton v. Bills.

trespass superiorinIf an action of or incase the court execution is issued
defendant, anyagainst justice maythe of the court order the certificate

12, 236,provided by chapterfor section Public Statutes.

Motion, 12, 236,for a certificate sectionunder Publicchapter
Statutes, that the cause of action arose from willful andthe mali-

act of thecious defendant. The action was tried at the September
term, 1907, Peaslee, J.,of the court before and asuperior jury.

was a verdict for theThere which was ren-plaintiff, upon judgment
6, 1908, after trialdered the at the ceasedJanuary justice presiding

be a member of the court.to Execution was issued Feb-superior
1908,7, term,returnable to the 1908. noThere wasruary May

execution,for a certificate on this which was returnedapplication
out anThe has taken alias execution return-unsatisfied. plaintiff

term, 1910, whichable to the the certificate is asked.May upon
whether a certificate can now made andThe be whombyquestion

term, 1910,the ofwas transferred from the courtJanuary superior
Wallace, J.C.by

Lacier, for theBoyle plaintiff'.

Eamblett for the defendant.Spring,S?

Parsons, 235 of the PublicC. J. StatutesChapter provides
arelease bond of arrested orfor the upon person imprisonedgiving

12, 236,execution. Section of of the same is: “If theon chapter
action, case,of in of or oncause action theany trespass, trespass

willful and act orhas arisen from the malicious of the de-neglect


