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ease, it is clear that a mistrial might naturally result. Nor can it
be said that the error was cured by the general instruction that the
jury should consider ¢« everything which the circumstances and the
evidence disclose.” The court by this remark did not intend, and
it is not probable the jury understood they were authorized by it,
to extend their inquiry beyond the limit laid down by the court in
the previous sentence.

Fzception sustained : verdict set aside.

All concurred.

Hillsborough,
Dec. 6, 1910. %

LeieaToNn ». Biris.

If in an action of trespass or case in the superior court execution is issued
against the defendant, any justice of the court may order the certificate
provided for by section 12, chapter 286, Public Statutes.

MortIoN, for a certificate under section 12, chapter 236, Public
Statutes, that the cause of action arose from the willful and mali-
cious act of the defendant. The action was tried atthe September
term, 1907, of the superior court before Peaslee, J., and a jury.
There was a verdict for the plaintiff, upon which judgment was ren-
dered January 6, 1908, after the justice presiding at the trial ceased
to be a member of the superior court. Execution was issued Feb-
ruary 7, 1908, returnable to the May term, 1908. There was no
application for a certificate on this execution, which was returned
unsatisfied. The plaintiff has taken out an alias execution return-
able to the May term, 1910, upon which the certificate is asked.
The question whether a certificate can now be made and by whom
was transferred from the January term, 1910, of the superior court
by Wallace, C. J.

Doyle & Lucier, for the plaintiff.
Hamblett & Spring, for the defendant.

Parsons, C. J.  Chapter 235 of the Public Statutes provides
_ for the release upon giving bond of a person arrested or imprisoned
on execution. Section 12, of chapter 286, of the same is: «If the
cause of action, in any action of trespass, or trespass on the case,
has arisen from the willful and malicious act or neglect of the de-
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fendant, the court or justice before whom the action is tried shall
cause a certificate thereof to be made on the back of the execution
issued in the action, and the defendant shall not be discharged on
giving bond as provided in the preceding chapter.” “The court

before whom the action is tried,” within the meaning of
thls section, is the court which takes jurisdiction of the cause and
in which judgment is rendered and execution issued,—not the in-
dividual by whom or before whom the facts may be ascertained.
Cooley v. Hastman, 57 N. H. 503 ; Samson v. Young, 50 N. H. 62;
Nelson v. Ladd, 47 N.H. 348. As the superior court had jurisdic-
tion, rendered judgment, and issued execution, that court is the
court before whom the action was tried. That court has jurisdic-
tion, therefore, to determine whether the certificate is required by
the facts and to make it when warranted thereby. The personality
of the justice presiding when the question is presented is immate-
rial. The order is to be made, not by the judge, but by the
court; and the certificate, if ordered, should be made and signed
by the clerk by order of the court. Cooley v. FHastman, supra,
504.

There can be but one execution in force at any time. The statute
relates to the release of the defendant from arrest upon execution.
The execution upon which the defendant is lawfully arrested and
held is «the execution issued in the action.” If the certificate has
been made upon the back thereof, the exception of the statute
applies.

Case discharged.

All concurred.

Hillsborough,
Dec. 6, 1910.

CoriINs ». PEARSON.

A writ of mandamus is not issued if an order requiring the defendant to com-
ply with the prayer of the petition would be wholly nugatory.

Prririox for mandamus. Trial by the court. Facts found, and
case transferred from the May term, 1910, of the superior court,
by Wallace, C. J.

Stephen L. Hollinan, for the plaintiff.

Bdwin . Hastman, attorney-general, for the defendant.




