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Young, J. The evidence to wasexcepted competent. Coffin
v. 49 N. H. 173. if anEven offer toPlymouth, a sumsmallpay

intention,in settlement of a demand is as consistent with anlarge
to withbuy (Colburn Groton,as one to admitpeace liability v. 66

151,N. H. it when,cannot be said that that is the fact as in157),
case,this the defendants offer tovoluntarily thepay plaintiff’s

claim in full.
the to admitted,Since evidence was itexcepted properly is

to consider the defendants’ secondunnecessary But ifexception.
that were not so the overruled,would have toexception be for it
can found from the of thebe thattestimony the motormanexpert

incould have the car a second it; instopped otherby reversing
words, in time to the accident.- itprevent canConsequently
be found that care on the of the motorman after heordinary part

would,in aknew the team was of likeplace and care ondanger
the of the driver after he knew of the of the carpart approach

not,would have the accident.prevented

overruled.exceptionsDefendants’

All concurred.

Sullivan,
6,Dec. 1910.

a. v.Lamberton a.Dinsmore& &

upon partybindingjudgment a in aA is interest liles formalwho statement
part ina tbe record thedefence as of case.of

Equity, husband and wifein to inter-byBill brought enjoin
a of to bewith to realway allegedference estateright appurtenant

athe wife. In suit the defend-by prior brought by presentowned
estate,for to' realthe husband there hadtrespass beenants against

to a brief statement ofas the of andpart,a confession right way
the husband as servant of the wife as ause defence to theits by

a verdict that thespecialof the existed asalleged wrong, wayrest
on the verdict. Theand brief statement con-judgmentpleaded,

as follows:cluded
“ Lamberton,M.and the said OllieThe defendant whose servant

at thewas time of thedefendant claimand alleged trespass,agent
and will thatstated show have theas to traveltheythe rightright

as stated andancient to from the landswaysaid ofleadingover
Lamberton, therewith,forM. connectedanyOllie purposesaid
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claimand that and those under whom as ofmatterthey they right
from timehave held and used the same immemorial for the pur-

aforesaid.poses
“ Cobby Son,Ira &

“ Attys.for deft.
“ and M.Ollie Lamberton.”

(Pike,In the court ruledthis that the existenceproceeding, J.)
the had not been established as betweenof Mrs.way Lamberton

Dinsmore, andand the Transferred fromplaintiffs excepted. the
1910,term, the court.ofMay superior

Posea and Ira forParker C. theColby,W. plaintiffs.

Sloane,Edward It. Buck and Scott forVermont) the(of
defendants.

Peaslee, J. The defence of a ofspecial set inright way up
suit, and the thereon,verdict andthe trespass judgment settled

the astitle to between the towaythe that action.parties Potter
;Baker, Prescott,N. 166­19 H. v. 41 493;Bartlett N. H.v. Moran

Mansur, 63 N. H. 377. Thev. here is whetherquestion wife,the
Lamberton,M. was a to thatparty litigation. ThisOllie isquery

determined the record recital ofnecessarily bynot parties plaintiff
Onedefendant. who is liable over for theand acts of the defend­

ofand has notice the suit isant concluded theby thereinjudgment
thethereafter suedwhen defendant.by original Gould,Hubbard v.

25;N. H. Boston Maine Brackett,R. R.74 v. N. 494;71 N.&
299;Maine R. R. v.Boston N. H.Sargent, 70 v. Com­Gregg­&

69 N. H. 247. Whether it is universally true that afterpany,
a the is conclusivesuch proceeding judgment between the original

defend,and the notified to notplaintiff party may be so clear. It
held some courts that abyis notice from the defendant which is

of theno record bind the thirdmaypart Parish,French v.party.
496,N. H. 502. But if14 this were done without the knowledge

it wouldthe seem that he bound,of wouldplaintiff, and,not be
mutual Moore,as the must beestoppel v. 454,59 N. H.(Parker

neither would the third beparty bound as to the456), plaintiff.
not toIt is thisnecessary pursue for theinquiry, case ispresent

class.not of this Here the liable overparty filed as a of thepart
in the case a formal defence,record statement of the actsavowing
then defendant as servant,of the those of her and hersetting up

ofown title defence.by way there was no formalAlthough order
ashe be made itthat must beparty, inferred that she was per-
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one, madeand that the noto become plaintiffmitted the courtby
so,If not herthis profferto the course werepursued.objection

the v.stricken from record. Seveyshould have beenof defence
those who onChick, 141. binds not only13 Me. The judgment

defence, but alsohave the to makerecord rightthe technical
47. HadEst.assume such•“those who aright.” Big. ed.)(2d

exist, woulddid the issuethat of notbeen the waythe verdict right
defend­and thesettled as between her originalhave been finally

; notice to all of her positionthere was partiesant and since ample
of them.suit, between twoin it is also determined as anythat

30; Castle v.Chick, 183 Mass.Nash v. D'Arcy,v.Sevey supra;
the same329. The true test is whether parties14 N. Y.Noyes,

in thishave done soissue.once contested the same Theyhave
the result.matter and are bound by

sustained.Exception

All concurred.

Qrafton,
6, 1910.Dec.

Middlebyv. a.Ackerman &

perform agreement andof a farm on shares refuses to hislesseetheWhere
upon expendituresquantum, andmeruit what his servicesrecoverseeks to

lessor,reasonably he cannot maintain an action thereforto theworthwere
by afixed the lease for final settlementdate than that betweenan earlierat

parties.the

Trial a referee. Transferred frombyBroken.Covenant
term, 1910, Plummer,the court J. Theof superior bythe May

8, 23, 1905,1904. On November thedatedis Septemberwrit
a into amend the declaration countwas allowed by addingplaintiff

furnished,done, andwork materialsmeruit for moneyquantum
the defendants.foroutpaid

15, 1904,on June the leased offound that plaintiffrefereeThe
stock,with and for afarm tools live terma certaindefendantsthe

months, 15,or until 1905.half TheApriland one plain-nineof
1904,8, whenthe farm until withoutSeptemberontiff carried

it and refused to it on. to thathe left carry Upcausesufficient
and for and inon the farm teamspaidhad worked helphetime

one half and the defendantsHe received the otherit on.carrying
time, infarm from time toincome of the accordancetheofhalf


