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one, madeand that the noto become plaintiffmitted the courtby
so,If not herthis profferto the course werepursued.objection

the v.stricken from record. Seveyshould have beenof defence
those who onChick, 141. binds not only13 Me. The judgment

defence, but alsohave the to makerecord rightthe technical
47. HadEst.assume such•“those who aright.” Big. ed.)(2d

exist, woulddid the issuethat of notbeen the waythe verdict right
defend­and thesettled as between her originalhave been finally

; notice to all of her positionthere was partiesant and since ample
of them.suit, between twoin it is also determined as anythat

30; Castle v.Chick, 183 Mass.Nash v. D'Arcy,v.Sevey supra;
the same329. The true test is whether parties14 N. Y.Noyes,

in thishave done soissue.once contested the same Theyhave
the result.matter and are bound by

sustained.Exception

All concurred.

Qrafton,
6, 1910.Dec.

Middlebyv. a.Ackerman &

perform agreement andof a farm on shares refuses to hislesseetheWhere
upon expendituresquantum, andmeruit what his servicesrecoverseeks to

lessor,reasonably he cannot maintain an action thereforto theworthwere
by afixed the lease for final settlementdate than that betweenan earlierat

parties.the

Trial a referee. Transferred frombyBroken.Covenant
term, 1910, Plummer,the court J. Theof superior bythe May

8, 23, 1905,1904. On November thedatedis Septemberwrit
a into amend the declaration countwas allowed by addingplaintiff

furnished,done, andwork materialsmeruit for moneyquantum
the defendants.foroutpaid

15, 1904,on June the leased offound that plaintiffrefereeThe
stock,with and for afarm tools live terma certaindefendantsthe

months, 15,or until 1905.half TheApriland one plain-nineof
1904,8, whenthe farm until withoutSeptemberontiff carried

it and refused to it on. to thathe left carry Upcausesufficient
and for and inon the farm teamspaidhad worked helphetime

one half and the defendantsHe received the otherit on.carrying
time, infarm from time toincome of the accordancetheofhalf
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farm,of allwith the the lease. He left the on andterms thecrops
thewere afterward used defendants.by The defendantsthey

the thereceived benefit of labor and inplaintiff’s expenditures,
of them ofexcess the sustained and the receivedby incomedamage

$82.50.the to the amount of Ifby factsplaintiff, these theupon
recover,is to he shouldentitled have for thatplaintiff judgment

interest;sum and otherwise there should be for thejudgment
defendants.

Smith,Marshall B. and Smith for theCobleigh plaintiff.

Stevens, Mitchell, Sloane,Roland E. Batehellor and Scott for
the defendants.

Walker, IfJ. it showis conceded that the facts as reported
a on the of the defendants to theliability part recompense plain­

loss,tiff for”his the of v.meruitupon theory quantum (Britton
Turner, 481; Co.,6 N. 66H. Meredithetc.Ass’nv. Drill N. H. 539),

init not hedoes follow that is entitled to recover therefor this
action, inwhich was several timemonths before the fixed thebegun

of finallease for the termination the contract and the settlement
It canbetween the is familiar law that benoparties. recovery

had a ofcause action after the wasthat arises suitupon brought
50; Works,v. 30 N. H. Child 44 N. H.v. Powder(Tappan Tappan,

354; Co.,v. Mill 62 N. H. and hasit beenThompson 303);
indecided numerous cases that when an or laborer isemployee

of a of andbreach the contract of seeks toguilty employment,
recover meruit what his services wereupon quantum reasonably

defendant,worth to the less inthe sustained the latterbydamage
breach,of the he cannot maintain an action thereforconsequence

before the duetime when became under the contract.payment
Jewett, ; Woods, 365,v. H.Hartwell 9 N. 249­ N. H.v. 17Bailey

369; Phelan, 339;v. 22 H.N. Davis 30v.Thompson Barrington,
517, 530; Newcastle, 70;N. H. Smith v. N.48 H. v.Blodgett
Mills, Dow, 326,Berlin 52 N. H. N. H.215; Lee v. 71 328.

When he has refused to his and anperform engagement brings
action an for what be dueupon implied promise may equitably
him, no isreason he should force the defendantwhy toapparent

him at an earlier date than he could have ifpay done he had per­
“formed his contract. Justice the shouldthat defendantrequires

not be in andthis we think the defendantprejudiced respect; may
contract, that,set the to show theup original though perhaps

plaintiff deserve to have still that lie cannotmay something, right­
have thefully of defendant until such time as theanything orig­

“contract,inal fulfilled,if would have thatbeen and hepayable,”
von. 37.lxxv.
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on afor services occasionnot receive arisingshall compensation of
contract, he could have claimed for the samepaymentsooner than

v.if contract had been Hartwellfully completed.”services such
Jewett, infacts, isThe that the contract this case techni­supra.

a that the was receive hisknown as lease and tocally plaintiff
from the hisfrom time to time income produced bycompensation

months,nine do not thethe farm for some changemanagement'of
to him inhe the defendantsthat cannot paycompelprinciple

hethe time when could insistfinallyfor his services beforemoney
under the contract.reimbursed thereforbeingupon

Newcastle, to theIn Smith the defendant leased plaintiffv. supra,
forThe tofor the of five was paya house term years. plaintiff

of the first somehis it twoby yearsoccupancy making during
all within thatit. He failed to make the repairsrepairs upon

time, the of the defendantin accordance with terms lease theand
he hadhim. his action for theHe then brought repairsevicted

theWhile it held that meruit plaintiffmade. was upon quantum
instituted, held thatin an it was alsorecover actionmight properly

thenot maintain a that until after expira-he could suit groundupon
in the lease. The courtof of five stipulatedtion the term years

. . . is in noclaims his action’‘Plaintiffsay 73):(p.
thethe butagreement, upon impliedfounded specialrespect upon

contract, the are admissibleand that the terms of special agreement
the the the defend-to show amount of sustained byonly damage

non-fulfilment, to theant ‘its be recouped against plaintiff’sby
and But thisof his services positionclaim for the value property.

.. . been overruled.”has repeatedly
services,hison account forIn case the receivedthat payplaintiff

nothouse; under the contract he washis the butofby occupancy
So, inuntil the end of the term.to fullentitled compensation

fromcase, a ofhas received his paythe the partpresent plaintiff
contract,time; he would notif he had histime to but performed

ofthe termination thefull for his labor untilhave recovered pay
the defend­and to the thatIf it islease. just equitable plaintiff

referee,thehim in the amount reported byants should moneypay
that shouldit is not or to them bethey compelledjust equitable

forhadit at date than the agreed uponto an earlier plaintiffpay
towhich he has refused per­final under the contracta settlement

hadIf in the defendants dischargedviolation of the contractform.
couldit is clear that the defendantshim from his employment,

thefaith toof their own breach of compelnot take advantage
the v.(Leethe of leaseto for his until endwait damagesplaintiff

notDow, to; it clear that the plaintiff oughtand is equallysupra)
failure toof his voluntary performto takebe permitted advantage
of the benefit ofto defendantscontractual thedeprivehis duty,
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which he intbe term of credit to theagreed contract.original
be,to of the therethe case mustprovisionsAccording

theJudgment for defendants.

All concurred.

Coos,
6,Dec. 1910.

Burgess SulphiteLavallee, Adm’r, v. Fibre Co.

againstIn negligence employers,an action of certain evidence deemed suffi-
finding injuries complainedcient to awarrant that the of from aresulted

dangerconcealed as to thewhich servant not and risk ofwas informed the
he didwhich not assume.

Case, for At evidence,the ofclose thenegligence. plaintiff’s
the defendants formoved a nonsuit. The court deemed it expe-

todient submit the case to the and denied the motionjury pro
forma, that it would be considered on ifstating its merits the ver-
dict should be thefor The aplaintiff. returned verdictjury having
for the plaintiff, the court ordered it set aside abecause of lack of

law,evidence and as a matter of aand directed verdict for the
defendants, and the plaintiff Transferredexcepted. from the

term, 1908,December the Pike,of J.court bysuperior

Edmund Sullivan and I. (Mr.Herbert Cross Sullivan fororally),
the plaintiff.

Drew, Jordan,Merrill Merrill (of Morris,Maine), <f*Shurtleff
Daniel J.and N.Daley Merrill for the defend-(Edward orally),

ants.

Bingham, J. The intestate wasplaintiff’s whilefatally injured
in the defendants’ No one was atemployment. the timepresent
of the accident. The itclaims that was dueplaintiff to the
deceased struck in the a on ahead beltbeing whichby clamp

over the where he to inpassed place was therequired go per-
formance of his The claim that theduty. defendants evidence
fails to disclose visible connection between theany receivedinjury

accident,and the belt as the cause of the and that it is equally
the wasprobable deceased struck the bolts on the aofby spokes


