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which he intbe term of credit to theagreed contract.original
be,to of the therethe case mustprovisionsAccording

theJudgment for defendants.

All concurred.

Coos,
6,Dec. 1910.

Burgess SulphiteLavallee, Adm’r, v. Fibre Co.

againstIn negligence employers,an action of certain evidence deemed suffi-
finding injuries complainedcient to awarrant that the of from aresulted

dangerconcealed as to thewhich servant not and risk ofwas informed the
he didwhich not assume.

Case, for At evidence,the ofclose thenegligence. plaintiff’s
the defendants formoved a nonsuit. The court deemed it expe-

todient submit the case to the and denied the motionjury pro
forma, that it would be considered on ifstating its merits the ver-
dict should be thefor The aplaintiff. returned verdictjury having
for the plaintiff, the court ordered it set aside abecause of lack of

law,evidence and as a matter of aand directed verdict for the
defendants, and the plaintiff Transferredexcepted. from the

term, 1908,December the Pike,of J.court bysuperior

Edmund Sullivan and I. (Mr.Herbert Cross Sullivan fororally),
the plaintiff.

Drew, Jordan,Merrill Merrill (of Morris,Maine), <f*Shurtleff
Daniel J.and N.Daley Merrill for the defend-(Edward orally),

ants.

Bingham, J. The intestate wasplaintiff’s whilefatally injured
in the defendants’ No one was atemployment. the timepresent
of the accident. The itclaims that was dueplaintiff to the
deceased struck in the a on ahead beltbeing whichby clamp

over the where he to inpassed place was therequired go per-
formance of his The claim that theduty. defendants evidence
fails to disclose visible connection between theany receivedinjury

accident,and the belt as the cause of the and that it is equally
the wasprobable deceased struck the bolts on the aofby spokes
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within a few inches of an which itlocated wasfly-wheel oil-cup,
attend,of the to as that he was struckthe deceasedduty by

belt;the and as between two ofthat causes theequally probable
for theone of which defendants are theonlyinjury, responsible,

Railroad,cannot be to Deschenesv. 69 N. H.guess.jury permitted
285. If the contention in isdefendants’ relation to the evidence
incorrect, in theirthe verdict directed behalf must be set aside.

There was to the effect that at the the deceasedevidence time
he and awas the at dis-struck stood facing oil-pump fly-wheel,

;feettwo and half to three from the face thetance of one of pump
at the ofaiid the was located the twenty-sixthat oil-cup top pump,

and six inches back from the face of theinches above the floor'
from a halfso that the deceased stood three to three andpump,

feet from the when he received his The recordoil-cup injury.
ahis than that he was five feet anddoes not state other overheight,

aand a than witness whom the saw.juryhalf tall was little taller
case,on ofof this branch the weSuch the state the evidencebeing

that the was notit be concluded deceasedthink might reasonably
; farwas soat when he was struck that hework the oil-cupupon

it to if not forfrom as render it impracticable, impossible,away
so; and head was not struck thebyhim to do that his fly-wheel

it.the boltsor upon
thethe natural and result ofprobableWas the receivedinjury

to the belt? There was evi-with referencechargednegligence
the fellwas so severe that deceasedthat the blow receiveddence
fell; he fellmove from where he thatdid notwhere he andstood

side,his hisand left withlaythe upontoward enginediagonally
of the to thethe footthe at platform enginehead upon drip-pipes

and that his feet werefrom the oil-pump;five feetand four-or
the and twothree feet from aboutpumphalf totwo and onefrom

thewas the belt that overbelt. This passedtheunder largefeet
when struck. It came upstood throughthe deceasedwhereplace

stood, ran in an course overand upwardwhere heofthe floor back
thewith floor.an of about thirty degreesand at anglethe fly-wheel

where thethe belt to onefrom standingnowas dangerThere
then it was a safesufficientlyran forevenly,when itdiddeceased

theload on the operating pul-when the enginesbutaway;distance
orbyran was either increasingchanged,which the beltuponleys

and,load, toward the lower endbelt wouldthe sagthediminishing
minute,a would strikemile afifths ofrate of threeat thegoing

nutsas to break thewith such forcerim of the fly-wheelironthe
Therethe ends belt.of theconnectingof the clampsboltstheon
and aafromeach poundclamps, weighingof thesewere several
wherefor a to standIt personwas dangerousto two pounds.half

and beltthewas changed sagged.when the loaddidthe deceased
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down,It then had a motion well as andas whichsideways up
would for a andcontinue short time until the becameengines

to the theload. When deceased was foundadjusted changed he
a inhad the about two inches locatedV-shaped ongash scalp long,

the side and near his head andthe of towardright top extending
his forehead. skull wound,His was at the of thecrushed point

the brain and himcausing pressure upon unconscious.rendering
There was fallabove the deceased that couldnothing andupon

him.injure
considered,When all the is and thatevidence disclos-especially

wound, head,the nature of the its on the theing position severity
blow, fell,of the the in which the deceased when hestoodposition

fell,that he did not move after he the of the load to beliability
the belt to the to bechanged encounteredcausing sag, danger

where he stood in case the wasload the belt tocausingchanged
and the absence of othersag, condition or forceany ofcapable

a blow of like it seems that fair-mindedinflicting menseverity,
conclude that the beltmight and inflictedreasonably thesagged
of; and as wasinjury there evidence that thecomplained deceased

had never seen the belt and was not informed the defend-sag by
that occur,ants such a condition was tolikely alsothey might

conclude that he was free faultfrom and did not assume the risk.
sustained,The plaintiff’s is and theexception verdict for the

defendants is set aside.
theJudgment plaintiff.for

All concurred.

Coos,
6,Dec. 1910.

PaperBouthet, Adm’r, v. International Co.

knowingly appliancesA master who inmaintains his an abnormal condition
injured peculiaris liable to an daugerservant not informedwho was of the

chargeable knowledgeand is not with of its existence.
The fact a inthat common laborer a mill had at asome time beltseen wind

adjusting conclusively provearound a heshaft was it does notwhile that
appreciated injuryhe understood and the risk of incident to such work.

opinion average appreciationThe of a trained mechanic as to the man’s of an
danger upon machineryandobscure transient toincident work does not

party witness,expert precludeconclude the who calls him anas nor
'jury availing knowledge uponthe from theirthemselves of own that

subject.

Case, for deathtbe ofnegligently causing Rousseau,Emerigilo
intestate, killedthe who was inplaintiff’s theby being caught belt


