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down,It then had a motion well as andas whichsideways up
would for a andcontinue short time until the becameengines

to the theload. When deceased was foundadjusted changed he
a inhad the about two inches locatedV-shaped ongash scalp long,

the side and near his head andthe of towardright top extending
his forehead. skull wound,His was at the of thecrushed point

the brain and himcausing pressure upon unconscious.rendering
There was fallabove the deceased that couldnothing andupon

him.injure
considered,When all the is and thatevidence disclos-especially

wound, head,the nature of the its on the theing position severity
blow, fell,of the the in which the deceased when hestoodposition

fell,that he did not move after he the of the load to beliability
the belt to the to bechanged encounteredcausing sag, danger

where he stood in case the wasload the belt tocausingchanged
and the absence of othersag, condition or forceany ofcapable

a blow of like it seems that fair-mindedinflicting menseverity,
conclude that the beltmight and inflictedreasonably thesagged
of; and as wasinjury there evidence that thecomplained deceased

had never seen the belt and was not informed the defend-sag by
that occur,ants such a condition was tolikely alsothey might

conclude that he was free faultfrom and did not assume the risk.
sustained,The plaintiff’s is and theexception verdict for the

defendants is set aside.
theJudgment plaintiff.for

All concurred.

Coos,
6,Dec. 1910.

PaperBouthet, Adm’r, v. International Co.

knowingly appliancesA master who inmaintains his an abnormal condition
injured peculiaris liable to an daugerservant not informedwho was of the

chargeable knowledgeand is not with of its existence.
The fact a inthat common laborer a mill had at asome time beltseen wind

adjusting conclusively provearound a heshaft was it does notwhile that
appreciated injuryhe understood and the risk of incident to such work.

opinion average appreciationThe of a trained mechanic as to the man’s of an
danger upon machineryandobscure transient toincident work does not

party witness,expert precludeconclude the who calls him anas nor
'jury availing knowledge uponthe from theirthemselves of own that

subject.

Case, for deathtbe ofnegligently causing Rousseau,Emerigilo
intestate, killedthe who was inplaintiff’s theby being caught belt
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which, sawdust Trial andconveyor. bydrives the defendants’ jury
term,the Transferred from theverdict for Septemberplaintiff.

Wallace, J.,1909, C.of the court on the defendants’bysuperior
a for a Theto the denial of motion nonsuit. evidenceexception

hereinaftertended to the facts stated.prove
mill at in there was aIn the defendants’ the' time question

it,shaft fixed and some fifteen feetwith a pulley uponrevolving
aanother with similar pul-distant therefrom was shaft equipped

awhich when in motion sawdust Theoperated conveyor.ley,
motion,in and it waswas notconveyor customarysawdust always

men, a ait tofor the when beltplace upon pulleystarting up,
and then the that theon the shaft pulley operatedrevolving upon

when the on theThe belt placed upon pulley drivingconveyor.
was liableand drawn toward the toshaft back conveyor pulley

and windand toward shaft onupstick back thesnap revolving
it, fromand such an was rendered more theoccurrence probable

thefact that the the shaftconveyoronpulley overhung bearing
in the ran. It while Rousseau waswhich shaft was attempt-

belt,in the drawnto do this that he was uponworking caught
shaft, and killed.the revolving

was notified of theThere was that Rousseau dangerno evidence
indefendants, it of histhe of that was ever spoken hearing.by

old, anda man ofHe was average intelligence,twenty-two years
Forfor ain two years.had been the defendants’ employment

man,had asor a and a half of the time he acted spareyear year
in on the belt.in this his to assistand it was duty puttingcapacity

asas often threeto started some daysThe had beconveyor up
intimes, than once three days.while at times not oftenerother

On thehad this belt times.Rousseau particular manyadjusted
accident, it theof the when he first to uponday attempted place

and backit had off the conveyor snappedpulleypulleys, pulled
There was no testimonytoward and the shaft.under revolving

on thehad back and wind upthat he ever seen the belt snap
shaft, it on alone or whenwhen he waseither puttingrevolving

so; had occurredbut it that thisothers inassisting doing appeared
trial, when werewho testified at the theywith most of the men

this work.doing

HinmanSullivan and Burritt H. Hinman (Mr. orally),Daley
thefor plaintiff.

Drew, Jordan, Mar-MorrisMarble andRich (Mr.Shurtleff
ble for the defendants.orally),

Young, on the of the shaft.J. is endThe conveyor pulley
hardto theif the belt sticks driving pulley enoughConsequently,



Company.v. 588N. BottthetH.]

from man who is to it on thetheto it away attempting putpull
is to it from onthere prevent winding upconveyor nothingpulley,

him,and, if it to himcatchthe happens windingpulley,driving
to this defend-in it. It the condition of theis danger peculiarup

whichof the complains.ants’ instrumentalities plaintiff
what man wouldIt to do thedutywas the defendants’ ordinary

to to work inunder circumstances enable Rousseau do hisdo the
administered, it be foundas the law is cannotbutsafety; usually

this condition was anthat failed to that unlessdutythey perform
one, and one of which didabnormal the risk incident thereto they

It it can found that this con-and he did not know. is conceded be
thedition and that of risk incidentwas abnormal knewthey

fault,thereto; in ifit can be found that weretheyconsequently
that Rousseau did not knowthere is toany evidence tending prove

it. and the incident toof The of beltsonly dangersknowledge
what he hadthem which Rousseau was acquiredusing possessed

in mill. hewhile the defendants’ had seen thisAlthoughworking
occasions,from him hadbelt on or two he neveronepull away

on as it did on of theit the theseen wind up daydriving pulley
knewaccident. the defendants that that wasNotwithstanding

it, it isnever him of and not commonliable to toldtheyhappen,
facts it can bethat such is the fact. From these foundknowledge

inknew fault for not thatthat Rousseau neither nor was knowing
heif to stick the was liable tothe belt to pulleyhappened driving

andin it killed.be caught
belt,inno one was thesaw Rousseau when he caughtAlthough

an instant and that time was hishe was seen before atonly doing
in it found hethe usual can that waswork beway; consequently

*from fault.free
it for the hand—2. be found that wasIt can customary spare

call ofman started the on thethe who usually conveyor any—to
it,himin the room to start and that thismen who worked help

didhad custom so if the defendants notbeen the that theylong
known of it.to haveought

find Rousseau was3. The therefore could thatjury acting
killed,of at the he waswithin the his time evenscope employment

handif the foreman the to someit also found that told spare get
the for ifRousseau to him startone other than conveyor;help

it Rousseau.instruction was was not communicated tothat given

overruled.exceptionDefendants’
All concurred.

1910,7,filed,was JuneAfter the on theforegoing opinion
wasmoved for a and inviteddefendants uponrehearing, argument

of ofthe risk.question assumption
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Drew, (Mr.Morris Richand Marble Morris and‡Shurtleff
Mr. Marble for the motion.orally),

Sullivan SullivanDaley opposed.(Mr. orally),

Peaslee, J. It is itthat conclusively that theargued appears
deceased knew and theof Is this theappreciated danger. only

to be atconclusion arrived a fair consideration ofreasonably upon
?the It is to be in mindevidence borne that the anwasdanger

obscure one. It was not the manwhich wouldsomething ordinary
and ansee understand of the Theupon inspection work-place.

one,was a attransient intervals and fromdanger occurring varying
causes not to an laborer. The defend-readily apparent ordinary

is,ants’ that because the of the lawtheory of chancesapplication
a in favor of the thatshows Rousseaupreponderance proposition

shaft,had seen wind on thethe belt therefore it mustup driving
be held of law that andmatter he knew theas appreciated danger
of in and drawn with Ifthe belt. it is the lawbeing caught along

inthat a case like this the rule of is the one that canonlyaverage
be and that a conclusion not based thereon would be mereapplied,

it would follow that Rousseau must athave some timeconjecture,
theseen belt wind when it back. Must it be foundup snapped

?from this fact that he understood and the Soappreciated danger
shows,far as the case he was without on thisabsolutely experience

He is withto be of what he saw and ofsubject. charged knowledge
the conclusions reasonable men draw whatmust from he observed.

this, the must be left to be determined theBeyond question by
triers of the facts. It cannot be held that of athe likelihood per-

and inson a belt this is one thatbeing caught by waydragged
in understand. inmen There is the evidence togeneral nothing
that had such anshow Rousseau but onacquired understanding,

the much that to the conclusion that he had not.contrary, points
He had been in the mill as a laborer a and a half.employed year
On occasions of he had been called tofrequence, upon putvarying
this belt onto the The he was notpulleys. knowledge acquired

mechanic,that of a atrained but that of common laboreronly who
sometimes did this of work. The heparticular piece finallydanger

met with andencountered was not was notfrequently apparently
a of comment his fellow-workmen. If it conclu-subject among

that Rousseau knew the belt wind on thesively appears might up
shaft, andit does not so that he understooddriving appear appre-

the in which him.ciated this situation involveddanger
that inThe testified on- hiscross-examinationplaintiff’s expert

was that thethe ofonly byopinion danger being caught moving
belt, and man to understand this wasthat hazardous.oughtany
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in forthere the casethat is nothingFrom the defendant arguesthis
But onof theissue danger.the the appreciatingplaintiff upon

mill-theman wouldwhat the appreciate,the ofquestion average
can inform ais an who jurynotexperience expertofwright long

their on thefrom ownas them using knowledgeso to preclude
sub-the true on thisare expertsOn the contrary, theysubject.

therewith, is; he, his not qualifiedof familiaritywhile becauseject
bocomprehendas to theguage average capacityarethey accurately

But if the testi-unknown forces. expert’sandstrange appliances
value, it is fatal to theis taken face notbe at its plaintiff’stomony

the as to whetheran court hecase. In answer to inquiry by
andunderstand he bemight dragged,meant a man to caughtought

answered, whenbeor he “might caught.” Again,caught,merely
careful,the men he saidneeded was that beasked if all that was

“ cruxThis is thecare and on their guard.”must bethey using
mancare of theof the ordinarythe matter. Something beyond

man would know waswas the notordinarysomethingneeded—
he describe a situationneeded. was toPlainly seekingenough,
to or instruction to thewhich well found call forbe warningmight

■inmen set at the work question.

denied.Rehearing

All concurred.

Sullivan,
2,June 1908.

Clark, Trustee, a.White River v.Lumber Co. &

Equity,Bill ofin trusteefor the a toappointmentpraying
ina in land Franklin Pierce 1863.into effect trust createdcarry by

dead,The is the claims to be thetrustee and plaintifforiginal
in Aowner of an the beneficial estate. trustee wasinterest

Maxfield, land,an titleand claimant of adverse to theappointed,
term, 1907,from of theTransferred the Novemberexcepted.

Chamberlin,court J.superior by

Eastman,Jesse theM. Barton and Edwin for plaintiff.G.

Brown, forR. Maxfield.George

inPeaslee, has no such interest theJ. The adverse claimant
him the of theas to entitle to be heard questiontrust estate upon


