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William H. Paine, for the plaintiff,

Drew, Jordan, Shurtleff ¢ Morris and Rich ¢ Marble, for the
defendants.

Youxg, J. There was evidence that the defendants either:
knew or ought to have known of the danger incident to the condi~
tion of their premises which caused the plaintiff’s injury, in season
to have removed the danger or to have warned him of it, and that.
he neither knew of the danger nor was in fault for not knowing:
of it. . Consequently, the evidence should have been submitted to-
the jury.

Hzception sustained.

All concurred.

Strafford, i

. Dec. 1, 1908.

ParmeER, Adm’r, v. BLANCHARD.

Casg, for negligently causing the death of the plaintiff’s daughter.
Trial by jury and verdict for the defendant. Transferred from the
February term, 1908, of the superior court by Stone, J.

The defendant is a physician and treated the plaintiff’s daughter
for spasmodic croup. The plaintiff’s evidence tended to prove that.
she died of membranous croup. Dr. Morgan, who was called to-
the child about two hours before her death, was a witness for the
defendant and admitted on cross-examination that the plaintiff and
his attorney, Scott, called on him at his office, but denied that he
told them death resulted from membranous croup. The redirect
examination took up the occurrences at his office and then pro-
ceeded as follows:

Q. «Did you see Colonel Scott later?” A. «Saw him on the
street one day ; that is all.”

Q. « What talk did you have with Colonel Scott ‘about it on the
street?” The plaintiff’s counsel objecting, the court said: ¢ That.
‘is not evidence.”

Defendant’s ‘counsel: «It was put in before, your honor. I
don’t think it is quite fair. I don’t wish to criticise the court.”

The court: ¢Any talk this man had with Colonel Scott on the
street is not evidence.”

Defendant’s counsel: ¢ They put it in before. I didn’t know
but they wanted to now.” To this the plaintiff excepted.
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The court found that these remarks were addressed to the court
in explanation of the defendant’s contention as to the competency
of the question put to Dr. Morgan, and that the counsel acted in
good faith in his endeavor to address the court.

Walter W. Scott and Samuel W. Emery (of Massachusetts), for
the plaintiff.

William F. Nason and Hdwin G. Hastman, for the defendant.

Youxa, J. Counsel had a right to urge his views on the court
if he honestly believed the question was competent. If the plaintiff
thought the controversy was likely to prejudice him, he should have
asked the court to instruct the jury to disregard it. Batchelder v.
Railway, T2 N, H. 829, is not in point. In this case the court has
found that the remarks excepted to were made to the court while
the defendant’s counsel was urging the competency of his question.
In the case cited the question excepted to was asked after its com-
petency had been considered and it had been finally excluded.

Hixeeption overruled.

All concurred.

Hillsborough,
Jan. 5, 1909.

RomixsoN ». MoxADNocK Parrr MiLL.

CAsgE, for flowage. Trial by jury and verdict for the defendant.
The evidence tended to show that the plaintiff employed a deputy
gheriff to prepare the case for trial; that the officer employed engi-
neers who looked to him for their pay, gave them directions as to
making their surveys, and took the writ in the action to another
deputy to serve. Against the plaintiff’s objection and after warn-
ing from the court that he must take his chances, the defendant’s
counsel argued that the plaintiff’s claim was a dishonest one,
«jobbed out” to the deputy sheriff.

On a motion to set aside the verdict for misconduct of counsel,
the presiding justice found that the argument was intended to and
probably did influence the jury. The question whether the infer-
ence could properly be drawn from the evidence was transferred
without ruling by Ptke, J., from the May term, 1908, of the supe-
rior court.




