
CASES

INDETERMINED

THE SUPREME COURT
OF

NEW HAMPSHIRE.

)Rockingham,
(3,Jan. 1911.

Hampton.Land v.Granite State Co.

79,adopted provisions chapter Statutes, relatingWhere a town has the of Public
proceedingsewers,construction the selectmen into the of thereunder act as

agents town;public requiringofficersand not as of the and a vote of the town
by merely advisory.or non-action the selectmen isaction

adopted provisions chapter 79,The selectmen of a town which has the of Public
authority villageStatutes, have to construct sewers in a district within the

adoptedlimits which has not the act.town
expense upon speciallyof the of sewerAn assessment construction lands benefited

thereby taxing power.is a valid exercise of the
chapter 79, Statutes,a sewer constructed under Public is ofWhere benefit to land

byimproved buildings by lessee,thehas been erection of ownedwhich a the
onlyis liable to assessment to the extent of hislandowner interest in the estate.

Petition, byfor ofthe abatement an assessment made the
chapterHampton 79,of under Publicselectmen Statutes. Trans-

January term, 1910, superiorfrom the of the byferred court
Plummer, J.

regularly meeting, 6, 1908,a JuneAt called held the town of
appropriateHampton, warrant,under an article in the voted to

adopt provisions chapter 79, Statutes, relatingthe of Public
day,sewers. On the same meeting,to sidewalks and after the

Hamptonof to the questionthe selectmen voted build sewer in
public convenience health.for the and
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Village organized 1907,dulywasHampton Beach District in
Amongchapter 53, purposesPublic Statutes. of theunder the

the construction and maintenance of commondistrict was drains
adopt 79,chapterThe has not voted toand sewers. district

Statutes, or innor voted acted relation to thePublic construction
any bysewer. The sewer was constructedof this or the selectmen

wholly the boundaries of the district. At the of thewithin end
signedto following,list in relation the sewer is theassessment

by foregoing a list ofselectmen: “The above and is correctthe
buildingsupon and which benefitedthe assessment made lands are

by inby built 1908. Thepublicthe sewer the town assessment
$1,000 buildings$65 of$50 lot on each valuationis on each and of

assessment, $15,275.”in Total amount ofassessment.said
largea anpetitioners are tenants of number of lots forThe

uponyears buildingsofunexpired term of seventeen and owners
isonly improved. appealones that arethree of them —the The

against petitioners on- ofassessment made the accountfrom the
peti-buildings. againstthese The total assessment thelots and

balance,$338$2,039, upon buildings.tioners of which is Of theis
$400 the of lotsbeen because of inclusion not leasedhas abated

petitioners Hamptonare lessees of thepetitioners.to the The
corporation areImprovement Company, and the latterBeach

Hampton eighty-unexpiredfor an term oflessees of the town of
years.seven

Massachusetts), plaintiffs.Emery (of for theSamuel W.

Gardner, theEastman, Scammon & for defendants.

citychapter Statutes,Parsons, By 8, 50,J. section PublicC.
sewers,power drains commoncouncils have to construct and

rightsumrequire persons payall to a reasonable theand to for
any specialopen any public or This is adrain sewer.to drain into
cities,power upon action taken is theconferred and thereunder

Portsmouth, By 2,city. 56 N. H. 291. sectionact of the Rowe v.
cityStatutes, mayor anychapter 79, Public the and aldermen of

“may common sewersmaintain all main drains orconstruct- and
publicthey necessary the convenience andadjudgewhich for

mayorchapter is: aider-4 the “The andhealth.” Section of same
mainpersons enter suchmay uponmen assess the whose drains

specialsewers, or lands receive benefitcommon whosedrains or
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any way, just expensesharetherefrom in their of the of constructing
maintaining same.” There is athe clear distinctionand between

first, citythe two methods of sewer construction. In the the acts
by agents. second, mayor aldermen,its In the the publicand as

directly bypowerofficers legislature,under conferred the are
judicially questionrequired necessityto determine the of and

city corporationact The as a hasto thereon. no control over
question built, althoughbe maythe what sewers shall it provide

chapter 79,8, payment byfor cityunder section the the of the
expensepartor a of of bywhole the the sewers constructed the

authorityaldermen. No is found for the construction of sewers
by upon bytowns similar to conferred 8,that cities section chapter
50, Public ContoocookStatutes. Fire Precinct v. Hopkinton,

N. H.71 574.
Chapter 79, Statutes, thoughPublic primarily designed for

cities, in villageis force in such maytowns and adoptdistricts as
Ib., s.the same. 10. In that case providesthe statute that

“the performselectmen shall all possessthe duties and all the
powers district, mayin the town or the be,as the case byconferred

chapter upon mayorthis the and aldermen.” In proceeding under
chapter, powerthis directly byunder conferred the legislature,

selectmen, mayorthe like aldermen, publicthe and act as officers
agents respective municipalities.and not as of their powerTheir

is to construct such main drains theyor common “adjudgesewers as
necessary publicfor the convenience and health.” A ofvote the

requiring bytown oraction inaction the merelyselectmen would be
advisory. dutypowerTheir depend,and would uponnot the

town, uponinstructions of the but whether as matter of law
jurisdictionthey have particularin the adjudgecase questionto the

necessity.of 10, mayFrom section quoted,above it entirelynot be
villageclear whether in the case of upondistricts the officers whom

powers mayorthe of premisesand aldermen in the are conferred
are the selectmen of the town in which situate,the district is or
the district,commissioners of the in whom are vested the same
powers, and who are performtoauthorized the same duties in
respect to the district’s business affairs possessthat selectmen

perform respectand in to like S.,matters in towns. P. c. 53, s. 7.
originalBut conferringthe powerstatute adoptionthe of upon

village districts, incorporatewhich was intended to init the Public
Statutes change (Comm’rs’without material Hep. P. S., 78,c.

12),s. makes it clear that in case the statute is force inin such
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mayorpowers of anddistrict, the aldermen are conferreda the
of the town in which the district is situate.•upon the selectmen

expressly1883, 77, provideds. 1. It is there that in casec.Laws
byadopted village village precinct,a orprecinct firestatute isthe

villageor in which precinctof the town towns suchselectmen“the
perform allvillage is situated shall the duties andor fire district

powers upon mayor inall conferred the and aldermenhave the
case of cities.”

byplaintiffs complainof the was madewhichThe assessment
expense of aHampton for the sewer constructedofthe selectmen

ofhealth in thepublicfor the convenience and townby them
authority by adoption chapterconferred the ofHampton, under

by legal meeting June,inthe town at aPublic Statutes79 of the
selectmenjurisdictionrest the of theThe defendants1908.

by plaintiffschapter Theadoption of the the town.upon the
validity adoptinginof the town’s action thethedo not contest

jurisdictionselectmen were withoutchapter, claim that thebut
they territoryalldid, because of thewherebuild the sewerto

Hamptonthe limits of theby the is within territorialsewerserved
duly organized inDistrict, village 1907Village a districtBeach

Statutes, organ-of53, purposesof the itschapter Public oneunder
being and maintenance of common drainsthe constructionization

adopt chapter ofnot voted to 79This district hasand sewers.
any the con-Statutes, taken action in relation toPublic northe

any sewer.of this orstruction
authority isof selectmen whetherquestion as to the theThe sole

the79, Statutes, is in force within the limits ofchapter Public
Village is,If it assessment doesDistrict. theHampton Beach

Hampton.ofjurisdictionof in the selectmenof lacknot fail because
Hampton; adoptiontheterritory all within the town of andThe is

necessarily jurisdiction partsin allgave selectmentheof the act
away organizationby thetown, it limited or takenof the unless was

territory argumenttherein. Thedistrict, as the embracedof the to
by powertown of the to act would tendretention thethat the

authority issubstance. Whether theis withoutto confusion
adoptingin theby of town or of the districtaction theconferred
necessityquestion andstatute, tribunal the ofthe same decidessewer

the sewer. Theassessment; same officers constructlays the the
by power,the source of thecannot be affectedin either caseaction

sewer-district, the selectmen’sthat, if from theexcept derived
beyond thethe limits of district.building power would not extend
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original present authorizing organizationThe of the statute the
village chapter 852, makingof districts is Laws 1849: “An act

provisions extinguishing purposefurther for the of fires.” The
the compact partof the act was to enable inhabitants of the of

provide keeptowns to tax repair apparatusthemselves to and in
preventing extinguishingfor and fires and for the maintenance

necessary operateof the officers to purposesthe same. Other
theory legislationhave been added from time to time. The of the

provide specialhas been to portionsfacilities for certain of the
specially therein,town mightinterested which the whole town

unwilling, properlybe or not be upon, supportcould called to
by general legislationtaxation. But no has been discovered
prohibiting acting upontowns subjects theyfrom the same if are
willing to so. If town Hampton, statute,do the of under the
by special meeting,force of the at the powervotes had to construct

question expensethe sewer in at the town, powerof the like in
expensethe district to construct a sewer at the of the district

prevented byalone would not have action the town. In the one
case, expenditure generalthe bywould be met taxation; in the
other, by only.taxation of the district all expenditures,For town

property ofthe the district is still generalleft under the law to
bear its share. It is specialnot relieved expenditurebecause of

bymade the Such theorydistrict. is the of specialthe statute
(Laws 1909, 319)c. which has been purposecited. As the of the
legislation poweris not to take from the town, givewhole but to
special authority part it,to a of in the absence of provisionsome
limiting sewer-constructingthe jurisdiction of selectmen,the

by adoption chapterobtained the of 79, Statutes, byPublic the
town, partsto such of the town as are not included within the

village district,of a probableboundaries it is it was intended such
jurisdiction throughoutshould extend the town. The statute
merely permits villagea district adoptto the sewer statute if the

unwilling so,town is butto do does powernot limit the town’s to
sewer-buildingIf the purposeact. had not been declared as one

purposesof the of the district organization, it probableis not it
have beenwould claimed that the organizedexistence of a district

some purposefor other limited the effect of the adoptiontown’s
theof statute.
But the of purpose amonginclusion such a purposesthe for

organizedwhich the district was necessarywas not to authorize
adoptthe to Anydistrict the sewer district,statute. for whatever
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may adopt P.organized, S., 79, 10;the statute. c. s.purpose
particular1883, 77, s. 1. The inclusion of this purposec.Laws

may organizeda district beamong appearswhich firstthose for
S., 53, mayc. s. 1. ItP. haveof 1891. been insertedin the revision

(c. 77,legislation 1), permitof 1883 above cited s.of the toin view
purposes only.for sewer Inorganization of districtsthe addition

purposes,for like a district has “all thatpowersthe of townsto
accomplishment S.,of itsnecessary purposes.”the P.are for

body corporate politic organizeda and the53,c. s. 3. As for
sewers, power pro-it to have thewould seem toconstruction of

expenseand for theby their construction of con-vote forvide
by words,taxation.maintenance local In otherstruction and

possesses citypowersthemay be the district conferred onit that
by 8, chapter 50, Statutes,Public to constructcouncils section

city.agentsas thesewers of There is noand commondrains
bypower, possessed district,a ifsuch the andconflict between

necessaryselectmen to act when thejurisdiction of the forthe
health.public convenience and

allcorporation,a builds the aredistrict,If as sewers thatthe
necessary, judicialbe no for the exercisewill occasion of thethere

prefersIf the district havepower on the selectmen. toconferred
byand taxa-expense sewer maintenance metthe of construction

district,upon property byin the rather than an assess-alltion the
special therefrom,”lands“upon whose receive benefitment those

S., 8,c. 10. Thethey 79,P. ss. hadprovide.can so selectmen
questionadjudge necessity-,ofjurisdiction the construct theto

sewer, assessment.and make the
anyquestion is isremaining whether there defect in theThe

entitles,against petitionersthe which tothemassessment made
They object theyproceeding. because are assessedrelief in this

theybuildings which do own and whichaccount of landon of
they an assessment of this sort fromdo not own. While differs

may generaltax, provisionsnot be included within ofa in that it
perhaps yetin otherexemption respects,and suchfrom taxation

taxing powerlegal exercise of the can beare a andassessments
ground. 147,justified only 148,Cool. Tax. 456. Buton that

question. Theunnecessary go prescribedinto this methodis toit
assessmentmaking and collection of the is that followedin the

(P. 8;c.general S., 79, 4, 1870, 5, 2, 3),ss. Laws c. ss.in taxation
power expense ofso distribute the the sewer is notand the to

maymayor upon“The and aldermen assess thecontroverted.
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special benefit therefrom. lands receive. . whosepersons
S., s.expense.” 79,of the P. c. 4.just shareany way, theirin

the words “real estate”word “lands” fortheThis substitutes
no5, 1870, but there ischapter Laws difference2,sectionused in

recognizes ownershipthe of themeaning. assessmentThein
by separatethe assessment. Build­buildings upon of anotherlands

arepurposesestate for the of taxation andsituate are realings so
O’Donnell v.to the owner for taxation.so assessedproperly

They272; S., 61, 21; Ib., 58, 2,P. c. s. c. ss. 3.Meredith, N. H.75
theestate,”as or “real asto be considered “lands”are therefore

is thesewer statutes. Real estate taxed toare used in theterms
inclaiming same, person possessionor to isthe whotheperson

if beoccupancy thereof, personsuch consent towillactualor
56, provisions forS.,P. c. s. 14. There arefor the same.taxed
(P. 22, 26),property S., 56,of c. ss. but nonesuchthe taxation

authorizing any personof without consentfound the taxation hisare
by Wentworth, 564;45 H.not him. Warren v. N.for lands owned

85;H. H.Thompson Gerrish, Spalding,v. 57 N. French v. 61 N.
H.Burpee Russell,v. 64 N.395; 62.

validityquestion in this case is of a titleBut the not the tax
upon assessment,under the but is orderdependent a sale what

requires. S., 59,P. c. s. 11. Ajustice tax invalid because assessed
personagainst petitiona not the owner is not on the ofabated

owner, justice requiresbecause that the owner should be taxedthe
fair 58Carpenter Dalton,for the value of his land. v. N. H. 615.

plaintiffs equit-The relief to which the are is suchentitled as is
Perry’s Petition, Boardman,N. H. 5844, 48;able. 16 Edes v.

580, 588; Amoskeag Mfg. 200,H. 205.Manchester,N. Co. v. 70 N. H.
peculiar. land,is Hampton,The title The town of as owner theof

unexpireduponhas leased the an annual for an term ofsame rental
yearseighty-seven Hampton Improvement Company.to the Beach

plaintiffs Improvement Company uponThe of the a likeare lessees
arental, years town,under lease has run. Thewhich seventeen to

Improvement plaintiffs inter-Company,the and the have distinct
property.in theests

appear persons“Whenever it shall to the selectmen that several
theyestate,owners of in the . . .are distinct interests same real

upon request appraise tosuch assess the sameshall interests and
separately.” S., 58, purposeowners thereof P. c. s. 2. For thethe

collecting “any separate .taxes,of interest in land . . shall
61, majoritytaken to be P. 21. “In aS.,be real estate.” c. s.
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states, prescribed byof the the rule the statutes is that land and
such,other estate shall irrespectivereal be valued as separateof the

mayestates that individuals have in them. . . practice,. The
however, universal;has not been in states,some particularlyand

specialin proceedings,some requiredthe statutes have separate
separatelyinterests to be 288,assessed.” .Cool. Tax. 289. As

suggested,heretofore an assessment of this character is not a tax
in the sense is expensethat it the of the publicdistribution of a
purpose merelyin all are interested. It iswhich the division of

expensethe improvementof an specificwhich propertyrenders
valuable,more in the ratio of the increase of such value. Matter

Mayor York, 77,New 11 Johns. 80.of of
title, plaintiffs’In the state of interest,the the leasehold created

making maybefore the improvement,of the be made more valuable
by expenditurethe that hás been made. The reversion in their

necessitylessor is not so distant that it must of be thatfound
value has not consideringbeen added thereto. Without whether

ordinaryin the case lesseeof lessor and for a term the statute
(P. 2)S., 58, separatecited c. s. a assessment,intends matter—a

ordinarily adjusted lessor lessee in (Mor-between and the rental
rison v. Manchester, 538, 556),58 N. H. seems clear that—it

peculiarthe may equitableunder circumstances of the case it be
plaintiffs pay part, greaterthat the less,should some or of the

expense improvement.of this The word “lands” in the statute
being sufficiently comprehensive plaintiffs’to include the interest

lots, specialin the if any way”that interest “receives benefit in
plaintiffs’ “just expense” maythe properlyshare of the be assessed

against bythem. If the are sewer, appearslots benefited the as
questionto be conceded since no is raised as to the amount of the

assessment, plaintiffs’ yearsit seems clear thethat estate for is
rendered to some extent more plaintiffs,valuable. The there-
fore, will if byobtain full relief their assessment is reduced abate-

expensement to the fair share their chargeableof interest in the
plaintiffs justly uponto each lot. The cannot paybe called to

than property.more their share of the benefit to the The defend-
appearants brief, questionto concede this in their but claim the

open. byis not The plainly uponassessment the record is the
beingtitle; improperly againstland—the whole and assessed the

plaintiffs, whole, petitionwho do not own the the for abatement
only plaintiffs oughtcan be paydenied so far as the to on the

they Carpenter Dalton,interest do own. v. 58 N. H. 615. The
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upon buildings is denied.theof assessmentrequested abatement
it is howfoundfiftylot dollars. Wheneach isThe assessment on

inthecharged to interestsjustlybeof said sum shouldmuch
an,own, of muchabatement sonotplaintiffs dothe lot which the

beeach made.on lot shouldof the assessment

discharged.Case
All concurred.

)Rockingham,
3, 1911­Jan. .

& a.Cochran, Ap’t, v.Ex’r, Brown

compensationexecutor, hisbequest the as forthe of an estate toA of residue
incompetentadminstration, his as witnessexpenses does not render wife aof

will.to the

will ofAppeal, from the of the WilliamProbate disallowance
April 1910, supe-ofterm,Simpson. Transferred from the theP.

by J., facts.Pike, agreedon an statement ofrior court
Cochran,E. isSimpson 1909. The of John whoin wifedied

subscribingofresiduary legatee, was one the threeandexecutor
May 25, 1905,will, which and containsto the was dated’witnesses

my property,offollowing: rest remainder whether“The andthe
give named, hispersonal, myI to executor hereinafter fororreal

adminstrating He bondsexpenses in this estate. to serve without
judgment disposing property.in of the Andto use bestand his

years innot limited to two settlementmy wish is that he shall be
he receive mostestate, have time needs to thethe but shall whatof

hereby appointAnd I constitute andfor the same. doincome
my last testament.”E. executor of this will andCochranJohn

passingto the amount theplaintiff show that underThe offered
paymentresiduary legacies,of the debts and wouldclause, after

forproper compensation the execu-no more than reasonable andbe
settling This was asthe offeredservices in estate. evidencetor’s

intention maketending it was not the testator’s toto show that
legacylegacy Cochran, that theany or to andbeneficial devise

andfact beneficial. The evidence was excludedhim was not into
affirmed, subject plaintiff’sto theprobateofdecree the courtthe

exception.


