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Britton,v. Adm’r.Clark

grain retail,gristmill, agreed pur-of who sold at with athe aWhere owner a^so
grain any way, manner,”form,innot to “in orof the business dealchaser

grainmill, by pro-ofmiles of the sales him within thea of tenwithin radius
traveling wholesalers,territory, for constitute a ofsalesman breachasscribed

the contract.
moneyspecificprovides for forfeiture of a amount of in thethea contractWhere

liqui-breach, question penaltywhether the sum is a orof the nameditsevent
upon difficultydamages depends parties; inthe intention of the and thedated

damages liqui-ascertaining inthe of case of a breach is evidence thatamount
damages were intended.dated

Assumpsit. by jury and forTrial verdict the defendant. Trans-
term, superior byMay 1910, of court Chamber-the thefromferred

lin, J.
Flanders, intestate, ofdefendant’s was the ownerRoscoe M. the

Augustgrain 28, 1903, he sold hisgristmill and sold at retail.a
plaintiff agreed writingand with him in as follows:thebusiness to

myday purchasedB.that G. Clark has this“In consideration
hereby agreedFalls, is to and saidWolfeboro it with thegristmill at

way, form, graininanyin or manner dealI will notClark that
gristmillof of said for the term of tena radius ten mileswithin

ensuing, under forfeiture of the sum of five hundredyears next
Shortly sale, employ aafter the Flanders entered the ofdollars.”

traveling salesman,grain a and while soconcern aswholesale
dealers within a radius of ten miles of theengaged to retailsold
agreement agreedin and received the commis-gristmill named the

sales.on suchsion
exception, Flanders,Subject plaintiff’s the court ruled thatto the

traveling salesman, any way, form,did “intaking as a notby orders
grain,” meaning of words asdeal in within the thoseor manner

Subjectforegoing agreement.in to the defendant’stheused
plaintiff recover,if theexception, court ruled that was entitled tothe

damages was in theof his the forfeiture mentionedthe measure
agreement.

Gunnison, plaintiff.forFelker the&

P. Snow,and LeslieBritton for the defendant.J.William



N. v. Railroad.Sanborn 65H.]

grainYoung, J. If sold tenthe intestate within miles of the
selling graincontract;mill he broke the for on commission is a

dealing grain, givenof in if ordinary meaning.form “deal” is its
anyimprobable the “in way, form,It is that words or manner”

purpose partieswould used if the sole of thehave been had been to
prevent selling grainfromthe intestate at retail. These words

proveto engage anytend that the was to inintestate not branch of
grain business,the either on own behalf or another,his on behalf of

nothing presumption.and there is to rebut this Under the rule
applied awhich is now to construe agreement,written the fact that

agreementthe is in restraint of trade is immaterial. The issue of
determined,ofintention is one fact to be like all questions,such

by rule, by competentnot a but evidence.
Whether hundred penaltythe five dollars was intended as a or
liquidated damages dependsas on parties.the intention of the

Dunsmore, difficultyHurd v. N.63 H. 171. The in ascertaining
damageplaintiff’sthe amount of the in case the iscontract broken

prove liquidated damagesto (Houghtontends that it is Pattee,v.
H. 326);58 N. and if that not purpose, nothingwas its it adds to

agreement.the

exception exceptionsustained: overruled.Plaintiff’s defendant’s

All concurred.

)Merrimack,
7,March 1911­ .

&v. Boston MaineSanborn Railroad.

justice presiding discretionary powerA suspendat a termtrial has to a rule of
givenincourt a case for cause shown.

plaintiff remedy assumpsit, maya hasWhere misconceived his and declared in he
by substituting case, appearsallowed to amend a count in itbe when that such

promote justice rights partiesa course will and that the of third will not be
prejudiced thereby.

Motion, to amend a declaration. fromTransferred the October
byterm, 1910, superior Plummer,of the court J.

April term, 1910, superiorPrior to the of court, plaintiffthe the
brought assumpsit againstan action of the defendants to recover
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